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Distribution Costs (Second Edition) 
By J. Brooks Heckert and Robert B. 
Miner. THE RonALD Press Company, New 
York, N. Y., 1953. Pages: ix ++ 386 »; $6.50. 
Here is an up-to-date revision of a valuable 

book in a field in which not too much has 

been written. As is well known, distribution 
costs, or rather the absence of them, were 
first brought to public attention during the 
hearings on the Robinson-Patman Act when 
the accounting officers of national concerps 
revealed that they had no reliable data on 
their marketing costs. Since that time this 
area of cost determination has been the object 
of considerable investigation, and this latest 
book by Professors Heckert and Miner of 

Ohio State University gives an admirable 

presentation of current practice in this field, 
The book consists of two parts—the analy- 

sis of distribution costs, and the control and 
planning of distribution costs. The first part 
contains some twelve chapters and in the 
preface the authors state that in this part 





accounts receivable will provide the “different bases of allocation are sug- 
hf gested under varying circumstances, and there 
additional operating cas or is a thorough treatment of the net profit and 


contribution margin approaches to distribu- 


YOUE clients’ business through tion costs analysis.” The second part ex- 
a low-cost Public National amines the procedures for controlling costs 


and summarizes significant legislation in the 
marketing field. 


~~) accounts : ‘When one considers that the cost of dis. 


tributing goods accounts for between 50 and 


\ e : : ; 
X receiva & : 60 per cent of the consumer’s dollar, the im- 
\ ‘ portance of obtaining exact information about The 


= Lo fl N distribution costs is immediately apparent: 


but the techniques for gathering and apply- 
Simple, Economical — 


ing this type of cost have not received the 
Provides Cash Promptly 


same attention:as have manufacturing costs, 
perhaps because of the old economists’ belief What c 
that only productive costs are worthy of ex-}lust ab 
amination. Nevertheless, the functions in- upin ye 
volved in distribution are as necessary as all) 
other functions required to place goods in 
the hands of the ultimate consumer, and the 
field deserves the attention of our best account: 
ing minds. It is a pleasure, therefore, to fe- 
port that the problem has been squarely faced 
and intelligently presented in the book under 
review. 

Obviously, the basic purpose of distribution hi 
cost analysis is to supply marketing manage: Fe be 
ment with data needed to direct distribution 
effort. Where and how to sell, and at what Reys... 
price, are problems that a business must solve method, 
successfully or cease to exist. The problem is fnedia to 
well stated by the authors in their chapter om The 
the “Problems of Distribution Cost -\nalysis: mai 


Distribution costs are analyzed for the Un 
purpose of cost determination, cost control, 
and direction of effort. While it is 10 
the practice to absorb distribution costs in 
inventory values, the costs must be deter U 
mined for purposes of establishing distrib: 
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This helpful non-notification method 
of financing is available to manufac- 
turers, jobbers and wholesalers. Ap- 
plicants need not be depositors. Com- 
municate with our Accounts Receiv- 
able Loan Department for details. 


The Publie 
National Bank 


and Trust Company of New York 


37 Broad Street, New York 15, N.Y. 
Telephone: HAnover 2-9000 


26 Conveniently located Offices throughout 
Manhattan, Bronx, Brooklyn. 


Upull like the way PUBLIC NATIONAL does business 














Accountin 






(continued on page 302) 


May 953 


300 When writing to advertiser kindly mention Tue New York Certiriep Pustic ACCOUNTANT. 











R 





ion) 
‘obert B. 
\NY, New 
SO: $6.50 
i valuable 
much has 
stribution 
em, were 
uring the 
Act when 
concerns 
- data on 
time this 
the object 
this latest 
Miner of 
admirable 
this field. 
the analy- 
trol and 
first part 
id in the 
this part 
are Sug- 
and there 
profit and 
. distribu- 
part ex- 
ling costs 
ion in the 


St of dis- 
en 50 and 
r, the im- 
tion about 
apparent; 
nd apply- 
-eived the 
‘ing costs, 
ists’ belief 
thy of ex- 
ctions in 
ury as ally 
goods in 
r, and the 
st account: 
yre, to, re- 
rely faced 
sok under 


istribution 
x manage 
istribution 
d at what 
nust solve 
yr yblem is 
‘hapter of 
\nalysis: 
d for the 
st control 
it is not 
n costs 1 
be deter- 
y distribu- 


Mu 


It has BIG advantages | 


for the SMALL business 







— em 


at an 
amazingly 


LOW 


ganenwood sonosTesne 









The All-Purpose UNDERWOOD SUNDSTRAND 


Model E Accounting Machine 


What can you do with this low-cost machine? plate that directs automatic operations, speeds 


just about every posting job that will ever come WOrk—minimizes errors. 


up in your business! Whether your company is large or small, 
This includes Accounts Receivable, Accounts Underwood has just the right accounting machine 


Payable, Trial Balances, Payroll Records, Stock for every purpose . . . for every purse®. 
Records, Sales Analysis Records...and many For instance, the Underwood Sundstrand Model E, 
other applications. illustrated, has 2 registers... the Model C has 5 


Operation of the Sundstrand Model E is simple... registers . . . the Model D, 10 registers. 

smooth... fast ...easy. Even girls who have had Call your local Underwood office today for a 
Fbsolutely no previous experience with this ma- demonstration of the accounting machine best 
rhine become proficient in a few hours...and_ suited for your use...or mail the coupon for 
en up speed quickly. There are only 10 figure full details today. 

tys... which operate by an effortless touch , : 

Method, Menines a Salas “Head Swing” from ‘Seen ie eee 
media to keyboard to media. 


The machine’s “Mechanical Brain’”—a control 


Underwood Corporation 


Accounting Machines... Adding Machines... Typewriters 
Carbon Paper ... Ribbons 
One Park Avenue, New York 16, N. Y. 
Underwood Limited, Toronto 1, Canada 
Sales and Service Everywhere 
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UNDERWOOD CORPORATION CPA-5-53 Ps 
One Park Avenue, New York 16, N. Y. ‘ eS 


Please send me a copy of your folder S-6107 featuring the 
All-Purpose Low Cost Model E Accounting Machine. 


Name of Company____— 
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divisional operating statements, such as meni 

those for territories, commodities, and ng 

LOANS branches. As in the case of production, law. 

; < : [ the most important purpose of distribution TI 

A unique Service for those of cost analysis is the control of costs and 9 the: 

your clients who can profitably the intelligent direction of effort. pay 

fi ; ‘ ° } . cal 

use additional Working Capital Instead of the usual analyses of operations cour 

‘ “ie ae and product which are traditional in manu- tions 

in their business facturing costs, distribution costs require its s 

many analyses and cross-analyses to be of T 

Onion real help in marketing guidance. Each of the the 

: usual bases of analysis used in distribution tinue 
LOWEST RATES : costs are considered in detail and the book 
2 presents chapters on analyses by territories, 

* NON-NOTIFICATION commodities, channels of distribution and Adel 

methods of selling, customers, size of orders, Garc 
Ortfierrr and organization and operating divisions, 

Such special analyses for particular purposes Aud 

as those by salesmen, method of delivery, and By 


Service Factors Company terms of sale are also considered. Bee 
19 


The second part of the book will probably 














ee M. Jelles be of more interest to marketing management TI 
z , because of its emphasis on control. In this audi 
New York City La 4-7661-2 section the authors first discuss how to de- tains 
: , velop distribution standards that can be ap- text, 
serving your clients over 20 years plied te both costs and results which, of The 
course, differs from the usual production on v 

standards of cost and quality. Although it an il 

is admittedly difficult to establish standards lectic 

for some distribution activities, because of class 

the greater relative importance of psycho- In 

‘ logical rather than mechanical! or physical aim 
profits. oa factors, and the greater dependence of dis- tical 
tribution costs on executive judgment, these ing i 

factors exist only in certain areas of distribu- be q 

without tion and are of little importance in others. cessf 
Much of distribittion activity can be meas- achie 

ured as adequately as production, and stand- perio 

ards for order handling, warehousing, ship- by dy 

ulcers ping, delivery, and clerical work can be ing ¢ 
subjected to the same scientific development able 

as in production work. Even the areas of ad- studic 

i ial” ai cle a Nas vertising and personal selling can be subjected by th 
Deer a sot to reasonably accurate measurement when on tl 

summed up the “heart's desire’ of the activities are continuous or repetitive. J} ples, 
the clients you serve. Following the general statement on. the of tl 
For more than a decade, the LEXINGTON needs for standards and methods of develop- }} awar 
PLAN of factoring accounts receivable ing them, the authors apply these principles ence 
or inventories has taken the financial to different types of distribution costs. There Audi 
worries out of many a business picture are chapters which discuss the controlling the s 
and left the profits in. of such expenses as selling, physical distribu- sente 
tion, credit and collection, and financial and view] 

Write for Pamphlet CPA 12 general distribution. In each of these chap- an ay 

ters the number of specific examples make disci 

the material most helpful. The valuable n- tion 

formation on the preparation and operation princ 

LEXINGTON CORPORATION of a distribution cost budget is presented and thors 
anyone who has been faced with the task of of “ 

M. S. LURIO, President preparing such a budget can appreciate the The 
Financing from Maine to Maryland several suggestions the authors make heret. diser 

Not the least valuable of the material com Ject | 

16 E. 41st ST., N.Y. C. 17 + MU 9-1996 tained in this book is the summary of the Satisf 
10 Milk St., Boston, Mass. Liberty 2-6878 most important current government regula- | 
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tions in the marketing field with analyses of 
the specific acts. This material is supple- 
mented by a bibliography to aid those wish- 
ing detailed information about a particular 
law. 

This book will be a valuable addition to 
the library of any businessman who is con- 
cerned with the problems of distribution. It 
can be used as a text for certain advanced 
courses where the lack of discussion ques- 
tions and problem material would not inhibit 
its successful use. 

[he authors are to be congratulated for 
the second edition of a work which con- 
tinues to be an outstanding one in its field. 


CHARLES L. SAVAGE 
Adelphi College 
Garden City, New York 


Auditing 

By William H. Bell and Ralph S. Johns. 

PRENTICE-HALL, Inc., New York, N. Y., 

1952. Pages: x + 564; $8.00. 

This 1952 revised edition of a standard 
auditing text, previously revised in 1941, con 
tains several new features although the basic 
text, treatment and aims have been retained. 
The new features consist of a new chapter 
on working papers, an appendix containing 
an internal control questionnaire, and a col 
lection of cases and problems suitable for 
classroom use. 

In the Preface the authors restate as thei 
aim the preparation of a “thoroughly prac 
tical treatise on auditing.” Although audit 
ing is essentially a practical function it may 
be questioned whether practice can be suc- 
cessful, or a proper understanding of its basis 
achieved, without theoretical guide. The 
period since the last edition has been marked 
by dynamic change and deepened understand- 
ing of the objectives of auditing. Consider- 
able authoritative literature, including case 
studies, have been published during this period 
by the AIA, the SEC and state CPA societies 
on the subject of auditing standards, princi- 
ples, and ethical practice. The final chapter 
of this book on The Report reflects an 
awareness of this current in its brief refer- 
ence to the AIA’s, Tentative Statement Of 
\uditing Standards and the reproduction of 
the several auditing standards originally pre 
sented in the latter document. This newer 
viewpoint, however, which would embrace 
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1 x Per Year 


Savings Dividend 
2 ‘a 


ON FUNDS 
WHICH MAY 
NOW BE 
LYING IDLE on, 


CORPORATION OFFICERS often look for 
places where they can invest surplus 
funds, trustee funds, funds for deprecia- 
tion, self-insurance funds, reserves for 
taxes, lease deposits, etc. 

A NINTH FEDERAL Corporate Fund 
Account provides security of principal, 
availability and reasonable return. (Sav- 
ings dividend at 22% per year, cred- 
ited semi-annually.) To conserve divi- 
dends, passbook loans are available. Up 
to $10,000 insurance per account by 
Federal Savings and Loan Insurance Cor- 
poration. As many accounts as desired 
may be fully insured if held in trust for 
different beneficiaries. For example: 
lease deposits held in trust for tenants. 
DESCRIPTIVE FOLDER CP-3 is waiting for you. Phone 


or write Edgar R. Tostevin, Vice-President, or visit 
either of our two convenient Savings Centers. 


RESOURCES 
b. OVER 
$57,000,000 





an approach to auditing practice within the — peccomnde@. 4 ae sa 

disciplined limits of an enlightened applica- : G 

tion of soundly established standards and . FEDERAL SAVIN S 

Principles, has been passed over by the au- 

thors in favor of the traditional presentation AND LOAN ASSOCIATION 

Ol “practical” procedures and observations. AT TIMES SQ. _—-—sOWFACING U.N. 

The book, therefore, necessarily manifests 1457 B’WAY. Ist Ave.—45th St. 

aiscreteness in the development of the sub- : Hours-——9 t0 3 Houre—-9 to 3 

Ject but, at the same time, it is replete with - . Friday 9 to 6 Wednesday 9 to 7 

Satistying practical observations and advise- — : “accel 74100 eo as ; 
Continued on page 305) snr : a ee 
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BOOKKEEPERS 
UNLIMITED 
INC: AGENCY 


DIRECTED BY A C.P.A. 


RESPONSIBLE 
EXPERIENCED 
BOOKKEEPING 
PERSONNEL 
EXCLUSIVELY 


299 MADISON AVE., NEW YORK 17 


TELEPHONE: MURRAY HILL 7-3821 

















specializing in the employment requirements 
of the public accountant and his clients 


ROBERT HALF 


personnel agencies 


25-15 bridge plaza n. 
long Island city 
stillwell 6-5707 


new york city 


130 w. 42 street | 
longacre 4-3834 


directed by a certified public accountant 
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NATIONAL ORGANIZATION OF APPRAISAL ENGINEERS 
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BUSINESS AND PERSONNEL 
OPPORTUNITIES 

Help Wanted: 

Situations Wanted: 


20¢ a word, minimum $5.00, 
10¢ a word, minimum $2.00, 
Business Opportunities: 15¢ a word, minimum $3.00, 
Box number, if used, counts as three words. 
Closing Date—15th of month preceding date of publication, 





BUSINESS OPPORTUNITIES 
Mail or Telephone Retake: Desk erode 
for interviewing. $6.00 per month. Directory 
Listing. Modern Business Service, 505 Fifth 
Avenue (42nd Street). 





Are you in need of F urnished Office, Desit or or 
Mail and Phone? All available with complete 
service—use of conference and _ reception 
rooms. Stenographic service at a nominal 
fee. Mactell Service Co., 489 Fifth Ave. 
(42nd St.), New York City. MU 2-2492. 








“Statistical Wiesesiien. 
Reports, mimeographing, peveceniiens letters, 
Vari-typing, IBM typesetting. M. E. Gitsham, 
140 East 45th Street, N. Y. 17, Grand Central 
area. MU teehee LE 2-2177. 


Calculating Kensie 
Inventories computed, sales analysis, ete. 
Statistical experience. Special service to 
C.P.A’s. Formerly with U. S. General Ac- 
counting Office. V erna ree 565 Fifth 
Avenue, ELdorado 5-028( 


New York City—Medium CP A firm has 
opening for CPA-Attorney qualified to super- 
vise tax practice. Will consider participating 
arrangement. Box 563, New York C.P.A. 


CaP As - _y oung C.P.A. partnership, Society 
members, seeks association for mutual benefit 
with overburdened or retiring practitioner. 


Box 565, New York C.P.A. 





oe ae paw PERE Accountant, partners, 
young, aggressive—l0 yrs. experience —desire 
purchase practice - individual accounts vi- 
cinity New York. Box 367, New York C.P.A. 








Partne are ae ailable in haa medium pro- 
gressive C.P.A. firm to C.P.A. with modest, 
quality practice. Box 569, New York C. --P. A. 


Office Space ss: Rocketeer Center vicin- 
ity. Fully equipped CPA suite. Private 
office or desk room. Typing service op- 
tional. Advise number men on staff, type 
space required and approximate rental 
willing to pay. Box 5715 New York C.P.A. 


Practitioner, 51, averaging "$30,000. annual 


gross last five years; will consider consolida- | 


tion with larger firm in order to take full 
advantage of opportunities offered. Box 3/4, 
New York C.P.A. 


(Continued on page 305) 
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SITUATIONS WANTED 

CP.A., M.B.A., age 31, 5 years diversified 
public experience; one year office manager ; 
seeks permanent position. Box 564, New 
York C.P.A. 

COMPTROLLER, CHIEF ACCOUNTANT or Assist- 
ant—Woman CPA, 15 years diversified pub- 
lic-private accounting experience, statements, 
systems, taxes, staff supervision; seeks re- 
sponsible, challenging position. Box 566, 


New York C.P.A. 


CPA Desrres PosiTion LEADING TO PART- 
nERSHIP—Age 29, married; will relocate; 
diversified audit experience; presently asso- 
ciated with tax attorney; have small persona! 
practice; willing to invest. Details on request. 
Box 568, New York C.P.A. 


CPA—27—State Society member, six years 
excellent public accounting experience, diver- 
sified clientele, seeks per diem arrangement. 
Box 570, New York C.P.A. 
Accountant-Comptroller 

Private, public experience. Former Plant 
Manager. Thorough knowledge costs, sys- 
tems, production, inventory control, taxes, 
financial statements, foreign exchange and 
securities. Seeks responsible position. Box 
573, New York C.P.A. 
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ments which will be appreciated by the prac- 
titioner and welcomed by the student. 

The first two chapters are introductory and 
review briefly such topics as the purposes of 
auditing, classes of audits, and preliminary 
arrangements with the client. Chapter three 
is concerned with general procedure and in- 
cludes a discussion on method of beginning 
an’ audit, the audit program and order of 
audit procedure. Chapters four to six are 
devoted to procedures relating to the exami- 
nation of the books of original entry. Included 
therein are comments on vouchers, footings, 
verification of postings, detailed procedures 
lor cash examination, and internal control. 
The procedures related to individual accounts 
are thereafter presented in the traditional] 
lorm following the balance sheet order and 
are covered in chapters seven to fifteen. A 
single chapter is allotted to the operating 
accounts. The authors have omitted illus- 
trative working papers because of the avail- 
ability of their book, Accountants’ Working 
Papers, aud have confined their chapter on 
working papers to a discussion of the gen- 

(Continued on page 307) 
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‘“‘My many years as 


Wm. Schnuer, BBA, MBA Pjacement Manager 


Licensee 


have proved of value in 
securing properly qualified personnel and 
key executives for accountants and their 
clients. A full understanding of your ex- 
act needs can cut down costly personnel 
turnover and wasteful inefficiency. We 
have on our lists right now efficient per- 
sonnel seeking positions—personnel you 
may sorely need. These highly trained 
people, including key executives, use our 
services. Our following of many years— 
comptrollers, accountants of all grades, 
bookkeepers, and general office help— 
looks to us whenever they contemplate 
a change. In our offices, their ambitions 
and your needs can be brought together 
to mutual advantage. Whatever your 
personnel needs, call me personally, and 
let me secure dependable help for you.” 


e COMPTROLLERS e BOOKKEEPERS 

e OFFICE MANAGERS Full Charge 

e ACCOUNTANTS Assistants 
C.P.A.’s ¢ SECRETARIES 
Seniors, Semi-Srs. e STENOGRAPHERS 
Juniors e TYPISTS 

e EXECUTIVES e CLERKS 








FOR PROMPT 
SERVICE, Wm. Schnuer 
Licensee 
Call: 
Shirley Schnuer 
Licensee 


“Serving Leading National Firms” 


Defeudalle 


EMPLOYMENT AGENCY 
220 W. 42nd St. © New York 36 
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A Score Settled... 


ft er 


~—s Sot. Ronald E. Rosser, U.S. Army } 
i. Medal of Honor ; 
XX 












q 








- es 

’ ba 

‘ Wi 

the 

tio 

bo 

in 

on 

me 

Al 

wl 

° ° . pel 

Wren HIS BROTHER was killed in Korea. on 
Sergeant Rosser re-enlisted. Several months p 
z z : ( 
later he, too, was in Korea—pinned down on me 
a hill near Pongil-li by surprise Red fire. He i 
, : . 0 

saw it cutting up the platoon. Suddenly he po 
jumped to his feet, charged a Red bunker and : 
; ‘ a: re 

cleaned it out. In a trench he dispatched five fin 
more enemies. Twice, under heavy fire, he re- to 
turned for more ammunition, then renewed Ma 
; . c 
his attack. His furious one-man fight ended cor 
with 13 enemy dead, the American platoon not 
: mil 

saved, and a score settled for Sergeant Ronald 
Rosser. the 
“ : a tior 
When a man gets back from Korea,” says ec 
Sergeant Rosser, “it does him good to see au 
people investing in our country’s Bonds, a 
Sure, Bonds are a practical way to save, I ges 
know. But they also help build production last 
, inte 

power—to equip and protect men overseas. mo 
And that’s proof that people really care.” By 
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eral principles and the presentation of a 
model audit program which is limited to 
broad procedures. Reference has already been 
made to the final chapter eighteen on report 
uration. 

Although the authors are aware of the 
essential principle that the examination of 
balance sheet accounts should be correlated 
with their related operating accounts (p. 24) 
the presentation does not reflect this integra- 
tion. The operating accounts are discussed 
both in the single chapter referred to and 
in the chapters on the original records, but 
only casual references to these accounts are 
made in the nine “balance sheet’? chapters. 
Also worthy of note is that the emphasis 
which has been placed on the relative com- 
petence of evidential matter since Statement 
on Auditing Procedure No. 1, culminating 
in the adoption of the related auditing stand- 
ard, is not reflected in the book. Of para- 
mount importance to the novitiate in auditing 
is the clear presentation of the multiplicity 
of underlying records and documents in sup- 
port of the transactions and accounts, and 
a meaningful explanation of their relative 
reliability. In this connection, the authors 
limit their discussions, for the most part, 
to such “surface” documents as payroll sheets 
(p. 69) and sales invoices (p. 141), while 
the extended procedures as related to bank 
confirmations (p. 101) and confirmation of 
notes receivable (p. 129) appear to have been 
minimized. 

The practitioner will find of special interest 
the suggestions as to the scope of examina- 
tion under varying conditions of internal 
control which are incorporated in the model 
audit program. Thus, for example, with 
respect to the footing of the total column 
of the sales record the following is the sug- 
gested scope: “Minimum, sufficient part of 
last month to afford satisfactory evidence of 
internal control. Medium, 3 non-consecutive 
months, including last month. Bad, 6 months.” 
By these suggestions and many others of 
similar nature and equal interest do the au- 
thors evidence the achievement of their objec- 
tive of a practical presentation of the subject. 
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Proceedings of New York University 
Eleventh Annual Institute on Federal 
Taxation (November 6-15, 1952) 

Edited by Henry Sellin, MATTHEW BENDER 
& Company, Inc., Albany, N. Y., 1953. 

1294; $23.50. 

The eleventh volume in this now well- 
established series continues the fine reputa- 
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tion of its predecessors for presenting only 
top-flight, fully annotated and documented, 
practical treatises on current tax problems, 
compiled by eminent tax practitioners. Sev- 
enty-two papers are included, under the fol- 
lowing thirteen subject groupings: 

Problems of the Personal Investor, Man- 
agement Problems of the Operating Business, 
Operating Problems of the Operating Busi- 
ness, Industry Problems, Corporate Reorgan- 
ization, Stockholder and Corporation, Estate 
Planning, Fraud Problems, Procedure, Busi- 
ness Sales and Purchases, Excess-FProfits 
Taxes, Bureau and Code Reorganization, and 
Problems of the Individual. An Index to the 
volume is also included, and a separate con- 
solidated index covering volumes 5 through 
11 will soon be available. 

The study and thinking included in this 
and the previous volumes will save any tax 
practitioner many weary hours of time-con- 
suming and costly research. This reviewer 
will gladly attest to this from personal ex- 
perience; indeed, a tax problem which he 
was currently investigating was the subject 
of an excellent analysis in the eleventh vol- 
ume. It is getting monotonous to say that 
this series of volumes belongs in the library 
of every tax practitioner. 
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New York City Local Taxes 


By Davip Zack, C.P.A. 


T HE pressure of New York City local 
taxes on taxpayers has grown tre- 
mendously in recent years. This in- 
creased impact results from the City’s 
ever-increasing need for revenue with 
resultant higher rates, new types of 
taxes, and tighter and more ingenious 
enforcement. When the larger bite of 
mnuicipal taxes is coupled with de- 
creasing profit margins and increasing 
overhead, the taxpayer and his tax 
advisors become acutely interested in 





Davip Zack, C.P.A. and attorney, 
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the American Institute of Accoun- 
tants. He is a member of the Com- 
mittee on Federal Taxation and he 
is Chairman of the Committee on 
Municipal and Local Taxation. 

Mr. Zack is the editor of the Ex- 
cess Profits Tax Exchange in The 
New York Certified Public Accoun- 
tant. He is a Lecturer on Taxation 
at the City College (New York) 
School of Business and Civic Admin- 
istration and at the New York Uni- 
versity Institute on Federal Taxa- 
tion. He is a partner in the firm of 
David Berdon & Co., Certified Pub- 
lic Accountants. 











195 3 


the technicalities of municipal and local 
taxation. 


The Committee on Municipal and 
Local Taxation of the Society sought 
to help satisfy this professional interest 
by means of a technical meeting on 
December 2, 1952. The top tax en- 
forcement officials of the New York 
City Bureau of Excise Taxes were 
kind enough to cooperate in this ven- 
ture. They were lavish in the time, ef- 
fort and energy which they expended 
in their preparations for this meeting 
and the Committee and the Society 
want to take this opportunity to ex- 
press publicly their appreciation of the 
splendid cooperation extended by Spe- 
cial Deputy Comptroller Morris W. 
Weiner and his staff in the presentation 
of their papers. 


The extreme interest in the subject 
matter of the technical meeting and the 
papers presented thereat, warrants the 
publication of the papers in full in this 
issue. The material presented in the 
following articles should prove of tre- 
mendous practical help to every ac- 
counting and tax practitioner in his 
day-to-day work. 
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Procedures in Audits, Appeals and Refunds 


Sales and Compensating Use Taxes 


By Louis Goopcotp, C.P.A. 


HE powers to make audits, to grant 
hearings on appeals and to author- 
ize refunds, together with all other 
powers conferred upon the Comptroller 
under the City’s Excise Tax Laws, 
have been delegated by the Comptroller 
to a Special Deputy Comptroller, who 
is the chief executive officer of the Bu- 
reau of Excise Taxes, which is charged 
with the administration of these laws. 
The following is a factual presentation 
of the Bureau’s procedures in audits, 
appeals and refunds insofar as it re- 
lates to the Sales and Compensating 
Use taxes. 
Audit Procedure 
All audits made by the Bureau, with 
the exception of those made by the Bulk 
Sales Unit, are conducted in the field, 
and cover a three-year period, except 
in those cases where the taxpayer has 
been engaged in business for a shorter 
period. In such event, the audit covers 
the period during which the taxpayer 
was so engaged. In every case where 





Louis Gooncotp, C.P.A., is also 
a member of the New York Bar. He 
is Assistant to the Special Deputy 
Comptroller in charge of the Bureau 
of Excise Taxes of the Office of the 
Comptroller of the City of New 
York. He is the author of the Rules 
and Regulations pertaining to the 
New York City Sales and Business 
Taxes. 

Mr. Goodgold was graduated from 
the School of Commerce, Accounts, 
and Finance of New York Univer- 
sity in 1915, with the degree of 
B.C.S. He received the degree of 
LL.B. from the University’s School 
of Law in 1925. In 1933, he earned 
the LL.M. degree at Brooklyn Law 
School. 
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the required returns have not been tiled 
or where the returns which have been 
filed are willfully false, and although 
the periods covered thereby are beyond 
the three-year statutory period, they 
nevertheless are included in the audit. 

Simultaneously with an audit of the 
returns of a taxpayer filed under any 
Excise Tax Law, audits are made of 
the returns of said taxpayer filed under 
all other Excise Tax Laws pursuant to 
which it is subject to tax. 

To illustrate: A hotel is engaged in 
the business of renting rooms. In con- 
nection therewith, it sells food and cer- 
tain utility services, such as electricity 
and telephone. Simultaneously with an 
audit of its sales tax returns, audits are 
also made of the returns required to be 
filed by said hotel under the Com- 
pensating Use Tax Law, the Gross 
Receipts Tax Law, the tax on the Oc- 
cupancy of Hotel Rooms, and the Util- 
ity Tax Law. 

Every sales tax audit comprises the 
following : 

(1) A verification of gross receipts 
reported. 

(2) A verification of claimed deduc- 
tions. 

(3) A verification of taxes collected 
or required to be collected. 

(4) An examination of invoices re- 
lating to purchases of tangible personal 
property carried as fixed assets and 
those relating to purchases of tangible 
personal property treated as expense 
purchases for the purpose of ascertain- 
ing whether the sales or use tax has 
been paid on such purchases. 


Verification of Gross Receipts 
The Bureau generally will accept as 
correct the gross receipts reflected on 
a taxpayer’s records where said records 
are adequate and complete and, in con- 
nection therewith, the taxpayer em- 
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ploys a proper system of internal and 
external audit control. However, if the 
receipts reflected on the records are in 
excess of the receipts reported, the un- 
reported amount will be assessed, un- 
less satisfactory evidence is submitted 
to show that such unreported amount 
represents non-taxable receipts. 

Subdivision (1) of Section N41-2.0 
of the Sales Tax Law, in part, provides 
as follows: 

“For the purpose of the proper adminis- 
tration of this title and to prevent evasion 
of the tax hereby imposed, it shall be pre- 
sumed that all receipts for property and 
services mentioned in this section are sub- 
ject to tax until the contrary is established, 
and the burden of proving that a receipt 
is non-taxable hereunder shall be upon the 
vendor or the purchaser * * *,’ 

(See also: Disler v. Dept. of f Revenue, 
Mich. B.T.A., 8-11-49; Marie’s Res- 
taurant v. Glander, Ohio B.T.A.,, 
1-24-49. ) 

Where a vendor’s records do not 
properly reflect his gross sales, such 
sales may be determined by a purchase 
audit. Books of record are not self- 
proving and, in the absence of proof of 
their accuracy, the Bureau’s determina- 
tion of their accuracy will be sustained 
by the Courts. Similarly, where the 
vendor maintains inadequate records, 
or has no records, the Bureau’s deter- 
mination of the correct amount of sales 
in accordance with any of the following 
methods will be sustained by the 
Courts : 

(1) Purchase audit method. 

(2) The application of the inventory 
turnover and the gross profit on sales 
of businesses of a similar nature to that 
of the taxpayer, which information is 
obtainable from published reports by 
Dun & Bradstreet or from the experi- 
ence of the Bureau, to the known aver- 
age inventory of the taxpayer. 

(3) The acceptance of the receipts 
for any given year for which the rec- 
ords are complete as the receipts for 
each of the other years for which the 
records are missing, and 

(4) The determination as the cor- 
rect amount of gross receipts the total 
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cash deposits, plus cash receipts not 
deposited. 

(Bishoff v. Commissioner, 27 F 2nd 
91; Warner Bros., Wis.  B.T.A. 
6/17/52; W. M. Cafaro & J. A. 
Cafaro, d/b/a Ritz Bar v. Peck, Ohio 
B.T.A., 2/14/52; Johns, d/b/a Georgis 
Restaurant v. Peck, Ohio B.T.A. 
2/14/52.) 


Verification of Deductions 


The law specifically exempts from 
the tax receipts from certain sales and 
services set forth in Section N41-2.0 
which need not be repeated here. Such 
receipts, nevertheless, must be included 
in the gross receipts reported on the 
vendor’s return, and may be taken as 
a deduction on said return. Every type 
of claimed deduction must be separately 
set forth on the return. The lumping in 
one amount of all claimed deductions is 
in violation of the law and the regula- 
tions. The Bureau looks with disfavor 
upon a return which shows only a ven- 
dor’s net taxable receipts, and, in cer- 
tain instances, may regard such return 
as one not filed as provided by law. In 
such case, the Statute of Limitations 
may not be regarded as a bar to an 
audit of the return, even though it cov- 
ers a period outside the statutory 
period. 

Since the Sales Tax is, in fact, a tax 
on every taxable transaction, and since 
millions of returns are filed annually 
with the Bureau, it is a physical impos- 
sibility for the Bureau with its limited 
auditing staff to make complete detailed 
audits. In any event, complete detailed 
audits are not desirable for the reason 
that they impose undue burdens, both 
on the Bureau and the taxpayer. 

As an alternative, the Bureau resorts 
to the use of the test-check method of 
auditing employed by professional audi- 
tors. It is conceded that, under this 
method, some taxpayers pay a lesser 
additional tax and others pay a greater 
additional tax than they would be re- 
quired to pay under a complete detailed 
audit. In the final analysis, the over- 
payments offset the underpayments ; 
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less time is spent in making the audits ; 
more audits are made; the taxpayer’s 
records and personnel are not tied up 
for unreasonable periods of time, and 
the City realizes more revenue. 

The legality of the test-check method 
of auditing has been sustained by the 
Courts in a number of cases. (Jatter 
oO} Gandolfi & Gas Bow Bi Ges S.] a eG 
December 6, 1940; Matter of Garfield 
Bag & Stationery Co., Inc., U.S.D.C., 
S.D.N.Y., December 9, 1941; Thomas 
v. Henneford, Washington Superior 
Ct., October 3, 1938; DuPage Liquor 
Store, Inc. v. McKibben, 383 Ill. 276; 
Obert-Rosky v. Evatt, 145 Ohio State 
493.) 

The test-check method of atiditing, 
as employed by the Bureau, involves a 
complete detailed audit of all the trans- 
actions of a taxpayer included in a pe- 
riod or periods selected for the test- 
check. In selecting such test period or 
periods, consideration is given to the 
size of the business, the number of 
transactions during the audit period, 
the nature of the business, the changes 
in the method of doing business, the 
amount of claimed deductions for each 
class of non-taxable receipts compared 
with the gross receipts, and such other 
factors as will enable the Bureau’s audi- 
tor to make a test, the results of which 
will be representative of the entire pe- 
riod under audit. 

The vendor, in advance of the audit, 
is required to make ready for audit a 
schedule or schedules setting forth in 
detail the deductions claimed by it for 
the test period and the basis therefor ; 
and submit proof in substantiation 
thereof. Whenever a percentage of er- 
ror in the test period for any class of 
deductions is ascertained, it is applied 
to the total amount of said deductions 
claimed by the taxpayer for the entire 
audit period. A tax deficiency is then 
assessed on the resulting amounts. 

If the taxpayer claims, with reason- 
able justification, that the period selec- 
ted for the test-check is not representa- 
tive of the period under audit, the audi- 
tor, with the approval of his superior, 
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will select another test period for a sec- 
ond test-check. The application of the 
results of both test-checks depend upon 
the facts in each case. 

Unless there has been a change in the 
nature of the business or in the method 
of doing business during the period 
covered by the audit, the percentages 
of error for both test-check periods will 
be averaged and applied as heretofore 
explained. If there has been a change, 
the results of each test period will be 
applied to the respective audit periods 
covered thereby. 


Verification of Tax Collected 
or Required to be Collected 


Pursuant to the power conferred 
upon the Comptroller, he has by regu- 
lation prescribed a schedule of the 
amounts to be collected from purchas- 
ers in respect to any receipt upon which 
a tax is imposed under the law. The 
schedule was so prescribed as to elimi- 
nate fractions of 1¢, and so that the 
aggregate collection of taxes by a ven- 
dor shall, as far as practicable, equal 
3% of the total receipts from the sales 
and services of such vendor upon which 
the tax is imposed. It also provides 
that no tax is required to be collected 
on amounts of 18¢ and less. The pres- 
ent schedule reads as follows: 

1¢ to 18¢—no tax 
19¢ to 38¢—1¢ tax 
39¢ to 78¢—2¢ tax 
79¢ to 99¢—3¢ tax 

On each even $1.00 of purchase—3¢ tax, 
plus the above rate on the amount in excess 
of even dollars. 


On amounts from 


Nothing contained in this schedule 
forbids a vendor from the collection of 
a tax on amounts of 18¢ and less. 
Accordingly, a vendor who chooses not 
to collect the tax on sales of 18¢ and 
less must nevertheless pay the tax 
thereon at the statutory rate. (Queens 
Vending Corp. v. City of New York, 
246 App. Div. 594, Ist Dept.) 

It is recognized, however, that, un- 
der the present schedule, some retailers 
collect a tax which is more and others 
collect a tax which is less than the tax 
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collectible under the 3% statutory rate. 
It is also recognized that some vendors, 
because of their methods of doing busi- 
ness and the amounts of their individual 
transactions, collect no tax whatsoever, 
e.g., vendors of tangible personal prop- 
erty through vending machines in 
amounts of 18¢ and less. 

Nevertheless, it must be pointed out 
that the schedule applies to businesses 
in the City generally, and its effect 
upon a single, isolated business cannot 
be regarded as reflective of its general 
effect as applied, nor be condemned for 
that reason. 

The vendor is required to pay over 
to the Treasurer the tax charged to its 
customers or required to be charged, 
whichever is greater, but not less than 
3% of its total taxable sales, including 
sales in amounts of 18¢ and less. In 
such case, the vendor is not required to 
pay an additional tax on taxable sales 
of 18¢ and less. (H.L. Green Co., Inc. 
v. Joseph, 297 N.Y. 588 (1947).) 

Subdivision (e) of Section N41-2.0 
of the Sales Tax Law, in part, provides 
as follows: 

“Upon each taxable sale or service, the 
tax to be collected shall be stated and 
charged separately from the sales price or 
charge for service and shown separately 
on any record thereof at the time the sale 
is made or evidence of sale issued or em- 
ployed by the vendor and shall be paid by 
the purchaser to the vendor as trustee for 
and on account of the City, and the vendor 


shall be liable for the collection thereof 
and for the tax * * *,” 


Section N41-4.0, in part, provides as 
follows: 

“Every person shall keep records of re- 

ceipts and of the tax payable thereon and 


also records of purchases in such form as 
the Comptroller may by regulation re- 


quire. * * * 

Where a vendor complies with the 
foregoing sections of law, the Bureau, 
upon audit, will select the transactions 
of the vendor for a given period as a 
test-check. The tax required to be col- 
lected on every such transaction will be 
computed. If there is a resulting per- 
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centage of error in the total amount of 
tax charged, it will be applied to the 
total tax paid over for the entire audit 
period, and the resulting amount will 
be assessed. 

Where a vendor does not pay over 
to the Treasurer the tax required to be 
charged, but pays over the tax com- 
puted at the statutory rate, or on any 
other basis which is less than the tax 
required to be charged, the Bureau will 
disregard the vendor’s method of com- 
puting the tax and determine and 
apply the actual rate of tax collections 
to the vendor’s total taxable sales for 
the audit period. Similarly, where the 
vendor, in violation of the law or regu- 
lations, fails to maintain the required 
evidences of sale or the records of the 
receipts and the taxes payable thereon, 
the Bureau will determine the actual 
rate of tax collections from external 
indices and apply the same to the ven- 
dor’s total taxable sales. 


Examination of Purchase Invoices 


In connection with every audit, the 
Bureau will examine the invoices per- 
taining to the purchases of tangible per- 
sonal property carried on the books of 
the taxpayer as fixed assets to de- 
termine whether the taxes due thereon 
have been paid by the taxpayer as a 
vendee. 

An examination will also be made of 
the invoices pertaining to the purchases 
of tangible personal property, other 
than fixed assets, not purchased for 
resale. Unless such invoices are too 
numerous, they will be examined in 
detail; otherwise, the test method of 
auditing, as heretofore described, will 
be used to determine any tax deficiency 
due thereon. 

If the taxpayer fails to submit pur- 
chase invoices for examination, it will 
be assessed for the tax, computed at the 
statutory rate, on the total amount 
thereof, as reflected by the books of 
account. 

Under the Sales Tax Law, the pur- 
chaser is required to pay the tax on 
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every purchase of tangible personal 
property purchased for any purpose 
other than for resale in the form of 
tangible personal property and deliv- 
ered to it in the City of New York. It 
makes no difference that the property 
purchased was delivered to the pur- 
chaser from a vendor’s source of sup- 
ply outside the City, or that the vendor 
did not maintain a regular place of 
business in the City. If the property 
purchased was delivered to the pur- 
chaser outside the City and it was sub- 
sequently used by the purchaser in the 
City, the purchaser, nevertheless, is 
required to pay the Compensating Use 
Tax. The purchaser derives no ad- 
vantage whatsoever, taxwise, by mak- 
ing its purchases from a source out- 
side the City or taking delivery thereof 
outside the City if the property so pur- 
chased is used in the City. As a mat- 
ter of fact, in such cases, it may be to 
the disadvantage of the purchaser. 

Where a vendor fails to collect the 
tax from a purchaser, the latter is not 
relieved from the obligation of paying 
the tax to the Treasurer. The vendor 
is merely a tax collector and not the 
actual taxpayer. The tax falls on the 
purchaser. 

Where the vendor collects the tax 
from the purchaser, the City is without 
power to collect the same tax from the 
purchaser. This applies, even though 
the vendor fails to pay over the tax col- 
lected to the Treasurer. Where a ven- 
dor fails to collect the tax from the 
purchaser, but pays the tax to the 
Treasurer, the City is without power 
to collect the same tax from the pur- 
chaser. The City is entitled to collect 
the tax only once on each sale. (Mat- 
ter of Fifth Avenue Building Co. v. 
Joseph, 297 N. Y. 278, decided April 
22, 1948.) 

Upon completion of an audit, and 
after the taxpayer has been apprised 
of the auditor’s findings, he may agree 
therewith and execute a waiver and con- 
sent to the tax shown to be due. 

If the taxpayer disagrees with the 
auditor’s findings, he may contest the 
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same, in which case, he is afforded 
every opportunity to submit additional 
evidence in support of his contentions, 
Such evidence may be submitted to the 
auditor, or to his group chief in the 
field, or to the auditor’s immediate 
superiors in the office of the Bureau. 
Where an agreement is not reached at 
this stage, the taxpayer may request a 
further conference with the Assistant 
to the Special Deputy Comptroller for 
said purpose. 

In every case where an agreement is 
reached, the taxpayer is required to 
sign a waiver and consent for the 
amount of tax claimed to be due. Every 
such waiver and consent assessment is 
subject to review by the auditor’s im- 
mediate superiors and the Reviews 
Unit, and is not final until approved by 
the Special Deputy Comptroller. Where 
the latter approves such waiver and con- 
sent assessment, a notice of a consent 
determination stating that the Comp- 
troller has confirmed the waiver and 
consent assessment for the periods 
audited, and setting forth the respective 
amounts applicable to each such period, 
is mailed to the taxpayer. This notice 
is final and irrevocable, and the amount 
of tax fixed therein must be paid to the 
City Treasurer on or before the date 
indicated. Interest and/or penalties, as 
the case may be, is added to the amount 
of tax due. 

There are certain sections in the laws 
which deserve special attention because 
they are not generally known by the 
average tax practitioner and the public 
at large, and are availed of by the 

3ureau wherever applicable in connec- 
tion with audits. 


Officers’ Liability for Taxes 


Sections N41-17.B of the Sales Tax 
Law and M41-18.0 of the Compensat- 
ing Use Tax Law, in substance, pro- 
vide that officers of a corporate vendor 
shall be personally liable for the tax 
collected or required to be collected by 
such corporation, and subject to the 
penalties therein provided. 
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Procedures in Audits, Appeals and Refunds 


The Bureau takes the position that 
any person holding. an office provided 
by the by-laws or other instrument 
governing the affairs of a corporation, 
or who has exercised the functions of 
such office, shall be deemed to be an 
officer of said corporation for assessment 
purposes ; also, that all such officers are 
jointly and severally liable for the tax 
for the period during which they were 
officers. 

The sections of the laws to which I 
have referred are enforced in all cases 
where it is ascertained upon audit that 
there is danger that the corporation will 
not pay the tax due the City because it 
is about to dissipate its assets, or is in- 
solvent, or bankrupt. The fact that a 
corporation is insolvent or has been 
declared a bankrupt does not abate in 
whole or in part the liability of the 
corporate officers. Such liability con- 
tinues unabated until the tax has been 
fully paid. Assessments against cor- 
porate officers under the Statute of 
Limitations run concurrently with the 
assessment against the corporation of 
which they are officers. 


Bulk Sales 


An additional liability for Sales and 
Compensating Use Taxes attaches to a 
purchaser in every case where there is 
involved a bulk sale. Under Sections 
N41-11.C of the Sales Tax Law and 
M41-27.C of the Compensating Use 
Tax Law, a bulk sale takes place 
whenever there is made a sale in bulk 
of any part or the whole of a stock of 
merchandise, or of fixtures, or of mer- 
chandise and fixtures, pertaining to the 
conducting of the business of the seller 
other than in the ordinary course of 
trade. In such case, the purchaser is 
required, at least ten days before taking 
possession of the merchandise and/or 
fixtures, or paying therefor, to notify 
the Comptroller by registered mail of 
the proposed sale and the price. In 
case of failure to give the required 
notice, or whenever the Comptroller 
shall inform the purchaser that a pos- 
sible claim for such taxes exists, any 
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sum of money, property or choses in 
action, or other consideration re- 
quired to be paid over to the seller, is 
subject to a first priority right and lien 
for any such tax theretofore or here- 
tofore determined to be due from the 
seller. The purchaser is also forbidden 
to transfer to the seller any sums of 
money, property or choses in action to 
the extent of the City’s claim. For fail- 
ure to comply with these provisions, the 
purchaser becomes personally liable for 
the payment to the City of any such 
taxes. The amount of such taxes is 
limited to the purchase price of the 
assets acquired from the immediate pre- 
decessor. 

To avoid liability on the part of the 
purchaser for the payment of any tax 
due by the seller, the purchaser should 
make certain that proper notice of the 
proposed sale is given to the City and 
a sufficient sum to cover such tax is 
withheld from the seller until the lat- 
ter’s records have been audited by the 
Bureau and any tax found due is paid 
over to the City. 


Interest and Penalties 

Whenever a tax deficiency is as- 
serted upon audit, penalties and/or in 
terest may be added thereto. Under 
Sections N41-17.0 of the Sales Tax 
Law and M41-33.0 of the Compensat- 
ing Use Tax Law, the Comptroller is 
empowered to impose penalties at the 
rate of five (5%) per cent of the 
amount of tax due, plus interest at the 
rate of one (1%) per cent of such 
tax for each month of delay, except the 
first month, if such tax is not paid 
over within the time required by law. 
But, if the Comptroller is satisfied that 
the delay was excusable, he may remit 
all or any part of such penalties, but not 
interest at the rate of six (6%) per 
cent per annum. 


Illegal Shifting of the Burden 
of the Tax 


Under Section N41-2.0 of the Sales 
Tax Law, the tax is imposed upon 
every taxable retail sale. The person 
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liable for the payment of a sales tax 
upon the purchase of tangible personal 
property at retail may not shift the 
burden of the tax to another. Where 
such person does shift the burden of 
the tax to another, he, nevertheless, is 
liable for the payment of the tax as a 
vendee on the purchase price of the 
property, and such liability for tax will 
be asserted upon audit. 

To illustrate: A contractor engaged 
in the performance of a lump sum con- 
tract for the repair or improvement of 
real property is required to pay the 
Sales Tax as a retail customer on the 
purchase price of all the tangible per- 
sonal property used by him in the per- 
formance of the contract. If, instead of 
paying the tax as a vendee, he collects 
the tax from his customer and pays it 
over to the City as a vendor, the City 
is not barred from asserting its claim 
for the tax against the contractor as a 
vendee. The tax illegally collected by 
the contractor from his custamer and 
paid over to the City will not be per- 
mitted as an offset against the tax 
asserted by the City against the con- 
tractor as a vendee. 


Collection of Tax under Regulation 
Believed by Vendor To Be Void 
Where a yendor collects a Sales Tax 

in accordance with the rules and regu- 

lations promulgated by the Comptrol- 
ler, it may not keep it merely because 
it believes the regulation to be void or 
inconsistent with law. Any refusal on 
the part of the vendor to pay over to 
the Treasurer the tax collected would 
unjustly enrich the vendor. The money 
thus collected is on the declaration of 
the vendor that its customers were pay- 
ing the tax for transmittal to the City. 

A vendor who has collected the tax is 

not bound to ascertain whether the 

Comptroller’s Regulations went beyond 

the limitations of law. The Sales Tax 

is not imposed on the vendor. The 
vendor is merely a tax collector 
and not the actual taxpayer. The 
tax falls on the purchaser, and the pur- 
chaser has a direct remedy against the 
Comptroller for a refund (Matter of 
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Kesbec, 278 N.Y. 293; Matter of Mer- 
chants Refrigerating Co. v. Taylor, 275 
N.Y. 113; Cook v. Sears Roebuck & 
Co., Ark. Sup. Ct. 11-17-47). 

Upon audit, all taxes thus collected 
by the vendor and not paid over to the 
Treasurer will be assessed against the 
vendor. 

Hearings on Appeals 

If, upon completion of an audit, an 
agreement is not reached, penalties will 
be added to the amount of tax due, and 
a thirty-day notice of determination, 
often referred to by the Bureau as a 
formal notice of determination, will be 
issued. Every such notice of determi- 
nation is given to the person liable for 
the collection and/or payment of the 
tax. Such determination finally and ir- 
revocably fixes the tax unless the per- 
son against whom it is assessed within 
thirty days after the date of notice shall 
apply to the Comptroller in writing for 
a hearing, or unless the Comptroller, of 
his own motion, shall re-determine the 
same. Upon receipt of such application, 
it is immediately acknowledged, and a 
date for the hearing is fixed. Such 
hearing is conducted by the Hearings 
Unit of the Bureau, which, for admin- 
istrative purposes, is divided into two 
divisions, one for the holding of infor- 
mal discussions, and the other for 
formal hearings. 

At the hearings, a taxpayer may ap- 
pear in his own behalf or be represented 
by another. In the latter case, such rep- 
resentative must submit a proper power 
of attorney. If the person liable for the 
tax or his duly authorized representa- 
tive fails to appear on the date fixed for 
the hearing, a notice of a final deter- 
mination which is irrevocable is mailed 
to the person liable for the tax, and a 
copy thereof forwarded to the City 
Treasurer for collection. 

If the person liable. for the tax or his 
representative appears for the hearing 
on the date fixed, the case is assigned 
to a conferee in the Informal Hearings 
Division, where the taxpayer is again 
afforded every opportunity to submit 
evidence to substantiate any conten- 
tions he may make for the abatement 
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Procedures in Audits, Appeals and Refunds 


of the tax in whole or in part. If an 
agreement is reached, the taxpayer is 
required to sign a waiver and consent 
assessment for the amount of tax due. 
The informal conferee prepares his re- 
port, which is subject to review by the 
Reviews Unit and Tax Counsel, after 
which the report is submitted to the 
Special Deputy Comptroller for his 
signature. Upon approval by the Spe- 
cial Deputy Comptroller, a notice of a 
final consent determination, which is ir- 
revocable, is mailed to the person liable 
for the tax, and a copy thereof for- 
warded to the City Treasurer for 
collection. The tax due must be paid 
to the Treasurer on or before the date 
indicated thereon. 

In the event an agreement is not 
reached at the informal hearings, the 
case is transferred for formal hearings 
to the Formal Hearings Division. At 
such hearings, the taxpayer may appear 
in his own behalf or be represented by 
an attorney-at-law. The City is repre- 
sented by a formal hearing conferee, 
who acts as presiding officer, and a rep- 
resentative of the office of the Corpora- 
tion Counsel. The witnesses are sworn 
and a record of the minutes is made. 
Copies of the transcript of the minutes 
may be obtained upon payment therefor 
at the rate of 50¢ per page. 

Upon the conclusion of the hearings, 
the conferee prepares his report, which 
is submitted to Tax Counsel for ap- 
proval. If the latter approves the same, 
a final notice of determination, signed 
by the Special Deputy Comptroller, 
which is irrevocable, is mailed to the 
taxpayer, and a copy thereof forwarded 
to the City Treasurer for collection. 
The determination of the Comptroller 
is reviewable for error, illegality or un- 
constitutionality, or any other reason 
whatsoever, by a proceeding under 
Article 78 of the Civil Practice Act, if 
application therefor is made to the Su- 
preme Court within thirty days after 
the giving of the notice of such deter- 
mination. A proceeding under Article 
78 of the Civil Practice Act may not be 
instituted unless the amount of any tax 
sought to be reviewed with penalties 
and interest thereon, if any, shall be 
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first deposited with the Treasurer, or, 
at the option of the applicant, it may 
file an undertaking with the Comptrol- 
ler from such surety as a Justice of the 
Supreme Court shall approve, in a sum 
sufficient to cover the taxes, penalties 
and interest thereon as set forth in 
such determination, plus the cost and 
charges which may accrue against it in 
the prosecution of the proceeding. 

The Courts have held that the reme- 
dies provided for in the law are not 
exclusive, and that an action for a de- 
claratory judgment may be instituted 
in those cases where the constitutional- 
ity of the Statute is challenged or the 
Statute, by its own terms, does not ap- 
ply to the particular case. In such 
cases, questions of law only may be 
raised. (See: Dun & Bradstreet Inc. 
v. City of New York, 276 N.Y. 198; 
Booth v. City of New York, 296 N.Y. 
573; Stampers Arrival of Buyers Inc. 
v. City of New York, 296 N.Y. 574; 
All American Bus Lines v. City of New 
York, 296 N.Y. 571.) 


Refunds 


The Treasurer, upon the order of the 
Comptroller, will refund or credit, 
without interest, any tax, penalty or 
interest erroneously, illegally or un- 
constitutionally collected or paid, if ap- 
plication to the Comptroller for such 
refund or credit is made within one 
year from the date of payment thereof. 
Under the existing law, notice of pro- 
test is not required. 


Persons Who May Make Applica- 
tion for Refund or Credit 

An application for refund or credit 
may be made by any of the following 
persons, as the case may be: 

(1) A vendor who collected the tax 
from his purchaser and paid the 
tax so collected to the Treasurer. 
A purchaser who paid the tax 
to his vendor, provided the lat- 
ter paid the tax to the Treasurer. 
(3) A vendor who did not collect 

the tax from his purchaser, but 

paid the tax to the Treasurer. 
(4) A purchaser who paid the tax 

directly to the Treasurer. 


—~ 
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Application and Requirements 

(1) No special form of application 
for the filing of a claim for refund or 
credit has been prescribed by the 
Comptroller. However, an application 
for refund or credit must be in writing 
and signed by the applicant or his duly 
authorized agent and, if signed by an 
agent, must be accompanied by a power 
of attorney from his principal. 

(2) The application must set forth 
the grounds upon which the claim for 
refund or credit is made. 

(3) Where the applicant is a vendor 
who collected the tax from his pur- 
chaser and paid the tax so collected to 
the Treasurer, or the applicant is a 
purchaser who paid said tax to his ven- 
dor, the application must show on its 
face that it has been filed with the 
Comptroller within one year from the 
date of payment of the tax to the -ven- 
dor. The allegation of payment, in the 
application of the vendor, must be sub- 
stantiated by cancelled checks or photo- 
static copies thereof, or other evidences 
of payments of the tax to the Treasurer 
and repayment of the tax to the ven- 
dor’s purchaser. The allegation of pay- 
ment of the tax, in the application of a 
purchaser, must be substantiated by 
cancelled checks or photostatic copies 
thereof, or other evidences of payment 
of the tax by the purchasef to his ven- 
dor, and the payment.over of the tax 
by the purchaser’s vendor to the Treas- 
urer. In such cases, whenever the 
Comptroller approves a_ refund or 
credit, he may require general releases 
to the City from both purchaser and 
vendor before authorizing the Treas- 
urer to make any refund or grant any 
credit. 

Where the applicant is a vendor who 
did not collect the tax from his pur- 
chaser, but paid the tax to the Treas- 
urer or the applicant is a purchaser 
who paid the tax directly to the Treas- 
urer, the allegation of payment must be 
substantiated by a cancelled check or a 
photostatic copy thereof, or other evi- 
dence of payment of the tax by the ap- 
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plicant to the Treasurer. The Treas- 
urer may, in lieu of any refunds re- 
quired to be made, allow credit there- 
tor. 

The Comptroller reserves the right 
to audit the applicant’s books and rec- 
ords prior to the making of any refund, 
or he may grant the refund or credit 
subject to audit. 

The granting of a refund or credit 
before audit is without prejudice to the 
right of the Comptroller to determine, 
after audit, the applicant’s right to the 
refund or credit and his liability for tax. 

The Comptroller will deny any appli- 
cation for refund or credit where he 
determines that the statutory require- 
ments have not been met or that the 
grounds set forth in the application are 
without merit. An application for re- 
fund or credit shall be deemed an ap- 
plication for a revision of any tax, pen- 
alties or interest complained of, and 
the Comptroller may receive evidence 
with respect thereto. 

The Comptroller will make his deter- 
mination and give notice thereof to the 
applicant. The Comptroller’s determi- 
nation may be reviewed by a proceed- 
ing pursuant to Article 78 of the Civil 
Practice Act, providing such proceed- 
ing is instituted within thirty days after 
the giving of notice of such determina- 
tion, and provided that a final determi- 
nation of tax due was not previously 
made. Such a proceeding shall not be 
instituted unless an undertaking is filed 
with the Comptroller for such amount 
and from such sureties as a Justice of 
the Supreme Court shall approve, to 
the effect that, if such proceeding is dis- 
missed or the tax confirmed, the peti- 
tioner will’ pay all costs and charges 
which may accrue in the prosecution 
of such proceeding. 

A person shall not be entitled to a 
revision, refund or credit of a tax, in- 
terest or penalty covered by a determi- 
nation of tax for which he has had a 
hearing or an opportunity for a hearing 
as provided by law, or has failed to 
avail himself of the remedies therein 
provided. 
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New York City Gross Receipts Tax 
Problems Involved in Multiple 


Corporate Organizations 


By Max BrorMan 


B* AUSE of the trends in modern 
business methods, and, in some 
cases, because of the accrual of legal 
and tax benefits, the use of multiple 
corporate organizations in carrying 
on business activity has been greatly 
extended, with corresponding legal, 
economic, and tax problems. While 
numerous and varying tax problems 
may arise from multiple corporate 
transactions, limitations of time, space 
and purpose require that only some of 
the important problems be presented, 
particularly those which may be of 
general interest. 

For the purpose of clarity, the term 
“multiple corporate organizations,’ as 
used in this discussion, means two or 
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more corporations which are affiliated 
with each other by virtue of stock 
ownership or other control, or which 
enter into such close business or legal 
relationships with each other as for all 
intents and purposes it may seem that 
they operate as one or for the benefit 
of each other, though they may be non- 
affliated and have separate and inde- 
pendent profit motives. 

In considering the impact of the New 
York City General Business and Finan- 
cial Tax Law upon the receipts and 
transactions of multiple corporate or- 
ganizations, the chief problem that 
arises is the determination of the na- 
ture of the legal relationship between 
the parties. For, the extent to which 
receipts from such transactions may be 
subject to tax depends upon the nature 
of such relationship. 

In determining the nature of the re- 
lationship between multiple corporate 
organizations, certain questions imme- 
diately present themselves. Is the rela- 
tionship one of principal and agent, or 
of vendor and vendee, or of independ- 
ent contractor, as though the corpora- 
tions involved were unrelated to each 
other and acting at arms length? Reso- 
lution of these questions generally suf- 
fices to resolve the extent of taxability. 
In developing the problems involved, 
the discussion herein will be devoted 
to the usual common relationships that 
have come before the Bureau, particu- 
larly in the last several years. Most of 
these situations center around corpo- 
rations having accommodation trans- 
actions and intercompany transactions. 
They also involve collateral problems 
relating to transfers and profits on 
mergers or liquidations. 
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(1) Accommodation Transactions 


Article 220 of the Comptroller’s 
Regulations does not define an accom- 
modation transaction as such. It pro- 
vides that receipts from accommodation 
sales or from transactions of an ac- 
commodation nature are subject to the 
tax, even though no profit may be real- 
ized from such transactions. This em- 
braces a situation where a corporation 
purchases goods ostensibly for its own 
account, but in reality for itself and/or 
for the account of other corporations 
(affiliated or non-affiliated) engaged in 
the same line of business and whose 
funds or credit standing are limited. 
Thus, Corporation A may order from 
X certain goods which A directs to be 
delivered in certain quantities to Cor- 
porations A, B and C. X bills A. A 
pays X. Thereafter, at the end of stated 
intervals, Corporation A bills Corpora- 
tions B and C at cost for the goods 
shipped to them by X. Though Corpo- 
ration A made no profit from the trans- 
actions, its relation to B and C is that 
of vendor and its charge to B and C 
represents an accommodation sale, the 
receipts from which are taxable. (Mat- 
ter of Kerner Coal Co. v. McGoldrick, 
257 App. Div. 821). Such transactions 
are often arranged to afford the pur- 
chaser and its associates the advantage 
of lower prices due to quantity pur- 
chases, and possibly better terms of 
payment. The relationship of the par- 
ties to such transactions is that of 
vendor and vendee, in the absence of 
clear proof of a joint venture or a 
principal-agent relationship. 

Article 220 provides, however, that 
where two persons, engaged in the 
same type of business, occasionally ef- 
fect an exchange or loan of inventory 
or stock in trade, as in the case of an 
emergency, the receipts from such 
transactions are not subject to the tax 
provided that (1) the transactions are 
casual and infrequent, (2) the transac- 
tions are not entered into for profit, 
and (3) the transactions are in the 
nature of loans for the purpose of meet- 
ing emergencies. While such transac- 
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tions are an “accommodation,” never- 
theless, the Comptroller has liberally 
construed the law and chosen not to 
treat such transactions as sales but 
rather as /oans of property in exchange 
for the same or similar property. 


(2) Intercompany Transactions 


(a) In General 


More important and more frequent 
in occurrence, however, are transactions 
between two or more corporations that 
are related to each other by virtue of 
stock ownership or some other form 
of control. These are frequently known 
as intercompany transactions. In these 
cases it is argued that no taxable re- 
ceipts result from the transactions be- 
tween the companies because the 
transactions are without profit, but are 
rather for reasons of economy, tax 
avoidance, or that a principal-agent re- 
lationship exists in which the charge 
of the agent represents reimbursements 
for advances by him. Intercompany 
transactions involve either sales of goods 
or services rendered by one company 
to another, or charges by one company 
to another affiliated company for a pro- 
portionate share of expenses incurred 
in maintaining and furnishing certain 
facilities or services. 

Article 221 of the Comptroller’s Reg- 
ulations provides for the taxing of 
receipts from intercompany transac- 
tions, that is, transactions between 
affliated companies, even though no 
profit may be realized therefrom. The 
cue to taxability is a finding that a 
charge was made for the sale of goods 
or rendition of services by one company 
to another, or for a proportionate share 
of the expenses incurred in using cer- 
tain facilities or services. These facts 
are very often gathered from billings 
between the companies or entries in the 
books of account of the companies. 
Thus, where a company furnishes to 
its affiliated company, at cost, the ma- 
terials necessary to manufacture a prod- 
uct, the charge therefor represents a 
receipt from a sale of tangible personal 
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property, which is subject to the tax. 
Or, where the employees of a parent 
corporation are assigned to render ser- 
vices for both itself and/or its subsidi- 
ary corporations, the latter being 
charged with a proportionate share of 
the costs of the parent corporation, the 
amount of such charges represents tax- 
able receipts to the parent corporation 
and not mere reimbursements for ad- 
vances. An examination of a few of the 
cases in which some of these questions 
have arisen will clarify the application 
of the rule. 

In Matter of Bush Terminal Build- 
ing Co. v. City of New York, 93 Fed. 
(2) 661, a subsidiary corporation fur- 
nished steam to its parent corporation 
at cost. The transaction was treated by 
both companies in their books of ac- 
count as a sale. The court sustained the 
tax imposed on the receipts from such 
sale. This question arose in connection 
with the city utility tax, which in theory 
does not substantially differ from the 
gross receipts tax. The taxpayer’s claim 
and its disposition is revealed in what 
the court held (p. 663) : 


“The debtor and the appellant are sep- 
arate entities, and there is no occasion to 
apply the rule which allows the corporate 
fiction to be disregarded. It should be pre- 
served here. (Citing cases.) The inter- 
corporate relations of the two companies 
may have been arranged to gain certain 
advantages, but that will not avoid the tax 
in this case. See Douglas & Shanks, 
‘Insulation from Liability through Sub- 
sidiary Corporations, 39 Yale Law Jour- 
nal, 193. There is no legal obstacle against 
regarding the sale of this steam from a 
subsidiary to a parent company as a pur- 
chase and sale. Since the subsidiary sold 
or furnished steam to the parent company, 
the sale is taxable under Local Law No. 21 
of 1934 as amended by Local Law No. 2 
of 1935. The appellant and its parent com- 
pany’s plan of separate corporations for 
the conduct of their various activities pre- 
sumptively is for some gain or advantage, 
and being separate entities, under the cir- 
cumstances, appellant is not permitted to 
deny the right of the appellee to tax for 
the services rendered. See Fourche River 
Lumber Co. v. Bryant Lumber Co., 230 
U. S. 316,-323,-33' S. Ct 887, 5/7 LL. Ed. 
1498; Jackson v. Hooper, 76 N. J. Eq. 592, 
75 A. 568, 27 L.R.A., N.S., 658. We also 
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find there was no joint adventure in the 

production and sale of the steam.” 

A simple application of the rule that 
intercompany transactions constitute a 

sale may be found in the case of Matter 
of New York Merchandising Co., Inc. 
v. McGoldrick, 261 App. Div. 957. In 
that case the taxpayer manufactured 
cameras which it sold in a finished state 
to its affiliated company, the Universal 
Camera Corp. The taxpayer went out 
in the open market and purchased in 
its own name the component parts of 
the finished camera. The camera was 
manufactured by employees of the tax- 
payer. The finished cameras were then 
transferred to the Universal Camera 
Corp., and bills were rendered at cost 
for finished products as they were sold 
by the Universal Camera Corp. The 
transactions between the taxpayer and 
its affiliated company were listed in a 
purchase account and were described 
as sales. The Universal had no work- 
ing capital, no funds and no credit in 
the open market. The taxpayer pro- 
vided all sales credits, bookkeeping, ac- 
counting and shipping facilities for 
which Universal agreed to pay tax- 
payer 10% of its gross receipts from 
sales. The main question was whether 
the charges made by taxpayer to Uni- 
versal represented receipts from sales, 
or repayments of loans since the tax- 
payer contended that it acted as a mere 
financial agent for Universal and that 
its receipts from Universal were “mere 
reimbursements for advances.” On the 
evidence before him the Comptroller 
held that the receipts were from sales 
by taxpayer to its affiliated company. 
The fact that the companies were re- 
lated to each other did not render the 
transactions any the less sales. 

As already stated, very often in con- 
nection with these intercompany trans- 
actions the claim is made that one of 
the companies acted as a mere agent 
for the affiliated company and that 
whatever receipts were derived from its 
operations were as agents. This was 
partly the claim made in the New York 
Merchandising Co., Inc., case. That 
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issue was more substantially involved 
in the Matter of Interboro News Vv. 
McGoldrick, 283 N. Y. 49. In the latter 
case the question was whether the 
taxpayer acted as agent for non- 
affiliated publishers or on its own ac- 
count in the sale of magazines to news 
dealers. The taxpayer was a distributor 
of magazines for a number of publish- 
ers. The taxpayer argued that the con- 
tract between it and the publishers 
made it an agent, and stressed the fol- 
lowing facts: (a) that the publishers 
fixed the prices for their respective 
magazines; (b) that employees of the 
publishers had access to taxpayer’s files 
of orders; and (c) that the magazines 
were not carried as an asset on the tax- 
payer’s books but entered in the stock 
record. On the other hand, the Comp- 
troller emphasized the following facts: 
(a) all agreements with local dealers 
were negotiated by the taxpayer in its 
own name; (b) all deliveries were made 
from its own warehouses in its own 
trucks by its own employees; (c) all 
payments were made to it and were ac- 
knowledged by it in its own name and 
deposited by it in its own general bank 
account. While the prices were fixed by 
the publisher, the taxpayer was obli- 
gated to remit a smaller amount to the 
publisher, the differences representing 
the compensation of the taxpayer. The 
court examined the contracts and found 
that by themselves they did not estab- 
lish a relationship of principal and 
agent and that it was essential to ex- 
amine the facts. The court analyzed 
the facts, observing that the conflict of 
evidence was to be composed by the 
Comptroller. By virtue of that provi- 
sion of the local law creating a rebut- 
table presumption of the taxability of 
all receipts and putting the burden of 
proof to the contrary upon the persons 
making such claim, the court found that 
the Comptroller was warranted in his 
conclusion that the taxpayer did not act 
as agent but for its own account. 

The situation just described must be 
distinguished from that where a strict 
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principal-agent relationship exists. Ar- 
ticle 224 of the Comptroller’s Regula- 
tions requires an agent to report as 
gross receipts only the commissions 
withheld by him for his services, but it 
also prescribes the following conditions 
which must appear before a principal- 
agent relationship can be deemed to 
exist: (a) that the contract clearly 
establishes the relationship of principal 
and agent; (b) that the books and rec- 
ords of the agent show the name of the 
actual owner of the property in whose 
behalf the sale is made; (c) that the 
credit risk is assumed by the actual 
owner of the property; (d) that the 
books and records of the agent show 
the amount of gross sales and the 
amount of commission due thereon; 
(e) that the invoice shows that the sale 
was made as agent of or for the actual 
owner. These conditions, however, need 
not necessarily be present in cases of 


factors and commission merchants, 
such as are described in Article 306 
of the Regulations, and who are 


subject to the financial tax. 

As was demonstrated in the /nter- 
boro News case, the finding of the 
Comptroller on any disputed question 
of fact relating to the existence of such 
relationship is final, if there is ample 
“warrant in the record” and a “reason- 
able basis in law.” (Matter of Mount- 
ing & Finishing Co., Inc. v. McGold- 
rick, 294 N. Y. 104.) 

A rather interesting case recently 
arose wherein a question was presented 
as to whether the relationship between 
parent and subsidiary corporations was 
one of principal and agent, or rather 
of parent and subsidiary companies, 
each acting independently under a con- 
tract between them. The parent corpo- 
ration was a holding company and 
entered into a contract with each of its 
subsidiary companies to manufacture 
some products. Each subsidiary had 
the right to manage and operate’ the 
plants belonging to the parent corpora- 
tion and to market and sell the prod- 
ucts thereof. The parent corporation 
furnished the necessary facilities of 
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working capital and executive supervi- 
sion. In return therefor, the parent cor- 
poraton received all the net profits 
earned by each subsidiary in excess of 
a fixed percentage of the subsidiary’s 
capital stock. Not only was there a 
queston as to the liability of the parent 
corporation for tax on the receipts of 
the net profits over the fixed percentage 
earned by the subsidiaries and turned 
over to the parent corporation, but also 
the liability of the subsidiary corpora- 
tions on account of their sales and oper- 
ations. Although the contract between 
the parties described the subsidiary 
companies as agents, the Comptroller 
found that there was in fact no princi- 
pal-agent relationship and that the sub- 
sidiaries independently manufactured 
and sold goods under franchises from 
and through the facilities furnished by 
the parent corporations; that under 
these circumstances receipts from the 
sale of products belonged to the sub- 
sidiary corporations and were taxable 
to them; that the parent corporation 
was taxable upon the receipts received 
or accrued from the subsidiary corpora- 
tions under the intercompany agree- 
ment. The receipts of the parent 
corporation were deemed to arise from 
the furnishing of facilities and supple- 
mentary services by the parent cor- 
poration to the subsidiaries, from the 
furnishing of operating capital by the 
parent to the subsidiaries, and from 
the furnishing of patents, copyrights 
and other benefits to the subsidiaries. 

From the foregoing cases the follow- 
ing conclusions are justified: (1) a re- 
ceipt is taxable if there is any sale made 
or service rendered whether or not the 
receipt is in the form of cash, credit, 
or any other kind of property ; (2) it is 
immaterial on the queston of taxability 
that the parties to the transaction are 
related to each other either through 
stock ownership or any other form of 
control, so long as a sale was made or 
service rendered, for which a charge is 
made, by one legal entity to another ; 
(3) it is immaterial that the charge for 
the sale or service is made at cost or 
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that there are reciprocal charges be- 
tween the related companies with a net 
balance struck; and (4) where the re- 
lationship of the parties is claimed to be 
one of principal-agent, a question of 
fact is presented, the determination of 
which by the Comptroller is binding if 
there is ample “warrant in the record” 
and a “reasonable basis in law.” 


(b) Purchasing Agents 


In the past few years the Bureau has 
been confronted with problems involv- 
ing the tax status of receipts of corpo- 
rate purchasing agents. These problems 
arise frequently among affiliated corpo- 
rations operating a chain of retail stores 
throughout the United States including 
the City of New York. Generally 
speaking, one of a group of affiliated 
corporations purchases merchandise 
from various suppliers and furnishes 
the same to all the other affiliated cor- 
porations operating the stores. In ad- 
dition, it furnishes various services to 
the affiliated stores. 

The problem arises as to whether 
or not the relationship of principal and 
agent exists between the purchasing 
corporation and the affiliated stores, or 
whether the so-called purchasing agent 
is acting as an independent vendor of 
goods to the affiliated stores. If it is 
acting as a purchasing agent and in be- 
half of the other stores, then it is only 
liable for tax on its receipts from com- 
missions and charges for services ren- 
dered. If it is acting as a vendor, it is 
liable for tax on its gross receipts from 
sales to each store. 

Illustrative of the factual situations 
involving the status of receipts of pur- 
chasing agents, the following may be 
presented. A chain of affiliated retail 
stores operates throughout the United 
States, including the City of New York. 
Each store is separately incorporated. 
One company owns all the stock of each 
of the affiliated corporations and is the 
parent company. Although every one 
of the affiliated corporations is a sepa- 
rate legal entity, together they form an 
affiliation of corporations, with the 
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over-all supervision and management 
being exercised by the parent company. 
One of the corporations in the group, 
not necessarily operating a store, may 
be designated or regarded by all the 
others, including the parent company, 
as a purchasing representative for the 
other members in the group. For pur- 
pose of discussion, this representative 
will be called a purchasing agent. 

The purchasing agent purchases 
merchandise from various vendors. For 
this purpose it uses purchase orders 
which either may be in its name as 
agent or buying representative, with 
disclosure of the names of the various 
principals or in some cases, in the name 
of the purchasing agent only without 
any indication as buying agent. The 
purchase orders are sent to the sup- 
pliers, either as result of requisitions, 
or in some cases, orders, received from 
the various stores, or, in the discretion 
of the purchasing agent on the basis of 
predetermined estimates of the needs of 
the various stores. Thereafter, the sup- 
plier ships the merchandise directly to 
the stores, or to the warehouse of the 
agent for trans-shipment to the stores. 
The shipments to the warehouse are 
generally for the purpose of inspection 
and consolidation of shipments to be 
made to each of the stores. The sup- 
plier generally sends an invoice to the 
purchasing agent, either in the name of 
the agent, indicating the store or ware- 
house to which the goods were deliv- 
ered, or in the name of the affiliated 
store. In some cases the original in- 
voice is sent to the affiliated store and 
a copy to the buying agent. Thereafter, 
the purchasing agent may pay the in- 
voice out of funds advanced by the 
store on a running account basis, or the 
affiliated store may pay the invoices di- 
rectly to the supplier. The purchasing 
agent, in many cases, may separately 
bill each store for commissions based 
upon a percentage of the retail sales of 
each store, and for other services ren- 
dered by the purchasing agent. In 
some cases, there are no_ separate 
charges, but book entries may be made 
on the books of the purchasing agent 
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charging each store for the commis 
sions and services rendered with cor 
responding entries on the books of each 
store. In other cases, the purchasing 
agent, where it pays the invoices di- 
rectly, may bill the stores on the basis 
of the invoice price and separately 
charge commissions, against advances 
previously made by the stores. Cor- 
responding book entries may be made 
to reflect such billings. The income tax 
returns filed by the purchasing agent 
may show only income from commis- 
sions and no sales or purchases or in- 
ventory. In some cases, the purchasing 
agent may guarantee payment of the 
purchases. In other cases, the parent 
corporation may guarantee purchases. 

It is no simple task to determine the 
true relationship between the parties. 
It is largely a question of fact in each 
case. The ultimate conclusion to be 
drawn depends upon the facts presented 
and the direction in which they flow. 
However, in arriving at a determina- 
tion of the relationship between the 
parties, certain factors may be consid- 
ered. The foregoing statement of the 
nature of the operations of purchasing 
agents and their affiliated stores sug- 
gests what these factors might be. 
They may be listed as follows; the in- 
struments by which the relationship 
between the purchasing agent and the 
affiliated stores is created, whether they 
be contracts, corporate resolutions, or 
letter agreements; execution and per- 
formance of the contract evidencing 
such relationship, according to its terms 
and intent; the form and content of 
purchase orders used by the purchasing 
agent; the manner and place of ship- 
ments of goods by vendors, and their 
disposition upon receipt ; the form and 
content of the vendor’s invoice together 
with the identity of the person to whom 
the vendor sends the same; the identity 
of the person who pays the vendor ; the 
nature of the entries in the books of 
account of the purchasing agent and/or 
the affiliated stores regarding the pur- 
chases, disposition of and payment tor 
the merchandise ; the form and content 
of any invoice for charges by the pur- 
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chasing agent, either for the goods or 
for commissions, and the record of pay- 
ment thereof on the books of account 
of the purchasing agent ; the content of 
income tax returns filed by the pur- 
chasing agent; the form and content of 
guarantee agreements by purchasing 
agent or affiliated stores, as well as of 
insurance policies, if any; the general 
course of conduct and operations by 
the purchasing agent and _ affiliated 
stores. 

All these factors must be closely ex- 
amined. This requires the presentation 
by the taxpayer of sufficient and ade- 
quate proof. Upon such examination, 
it may be found that one or more fac- 
tors may be sufficient to establish or 
negate the existence of an agency rela- 
tionship. Once the relationship is de- 
termined, the liability for tax is deter- 
mined. If an agency relationship is 
established, a purchasing agent is liable 
for tax on commissions or other 
charges for services rendered to the 
affiliated stores. If the relationship of 
the purchasing agent to the affiliated 
stores is that of vendor and vendee, 
the purchasing agent is liable for tax 
on the gross receipts from sales to the 
affiliated stores plus any charges for 
any services it may render. From the 
foregoing, it must be apparent that the 
facts in each case determine the nature 
of the relationship that may exist be- 
tween the parties. Any one case is not 
necessarily a precedent for another. 

There are situations where a corpo- 
ration may make arrangements with 
non-affiliated corporations who desire 
to avail themselves of the services and 
purchasing power of the former. In 
such cases the same problem arises and 
the same factors must be considered in 
arriving at a determination of the true 
relationship between the parties. 


(3) Transfer of Assets Upon Mer- 
gers or Consolidations As Distin- 
guished from the Sale of a 
Business in Bulk 


Pertinent to the problems presented 
herein, insofar as corporations are con- 
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cerned, are the questions of liability for 
tax arising from the transfer of assets 
upon mergers and consolidations or 
corporations, as distinguished from the 
sale of a business in bulk. 

Article 108 of the Comptroller’s 
Regulations provides that if a person 
subject to tax acquires substantially 
all of the assets or franchises of, or was 
merged or consolidated with another 
person subject to tax, the entity con- 
tinuing in business shall report as gross 
receipts or gross income by which the 
tax is to be measured, the gross receipts 
or gross income of the predecessor or 
retiring entity together with its own 
gross receipts or gross income during 
the basic period. The intent of this 
provision is to combine the gross re- 
ceipts or gross income of the entities 
involved in a merger, consolidation, or 
reorganization for the purpose of de- 
termining the measure of the tax and 
place the burden of filing a return and 
paying the tax on the entity which con- 
tinues in business. For example: Cor- 
poration X decided to absorb its sub- 
sidiary, Corporation Y, on March 1, 
1951. The assets were acquired and the 
liabilities assumed as of the date of 
merger, and Corporation Y was subse- 
quently dissolved. In filing its return 
on June 15, 1951, Corporation X must 
measure the tax by its receipts for the 
entire calendar year 1950 plus the re- 
ceipts of its subsidiary for such calendar 
year. Under such circumstances, Cor- 
poration Y need not file a return on 
June 15, 1951. When Corporation X 
files a return for the following year, it 
must continue to report on a combined 
basis. The receipts of the absorbed 
subsidiary for the months of January 
and February, 1951, are part of Cor- 
poration X’s gross receipts for the 
calendar year 1950 and must be in- 
cluded in its return. 

It must be noted, however, that this 
provision applies only to situations 
where substantially all the assets or 
franchises were acquired as a result of 
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a merger, consolidation, or reorganiza- 
tion, resulting in termination of the 
business of the corporation whose as- 
sets or franchises were so acquired. 

The situation described above must 
be distinguished from the resultant lia- 
bility arising from the sale of a busi- 
ness in bulk not in the nature of a 
merger, consolidation, or reorganiza- 
tion. In such case, the seller of the 
business would be liable for the tax on 
its gross receipts or gross income up to 
the date when it sold the business. The 
purchaser of the business would not be 
liable for the tax on the gross receipts 
or gross income of its predecessor (as- 
suming compliance on its part with the 
3ulk Sale provisions of the law), but 
would be liable for its own receipts or 
gross income commencing with the date 
of the purchase of the business. 

The distinction between the two situ- 
ations given lies in the fact that in the 
case of transfer of assets upon mergers 
or consolidations, there is a continuity 
of identical interests in the merged or 
consolidated corporation and the re- 
maining entity. Since the remaining 
entity is liable for all the debts and lia- 
bilities (by operation of law) of the 
merged or consolidated corporation, 
there is no point in requiring separate 
returns to be filed by the retiring 
merged or consolidated, companies. 
This is avoided by the remaining entity 
including in its returns the receipts of 
its predecessor company. However, in 
the case of a sale of a business in bulk 
not in the nature of a merger, consoli- 
dation, or reorganization, there is no 
continuity of identical interests between 
the vendor and the vendee, nor is there 
liability on the part of the purchaser for 
the taxes of the vendor (again assum- 
ing compliance by the purchaser with 
the Bulk Sale provisions of the law). 
In such circumstances, it, is essential, 
therefore, that both the seller and the 
purchaser file separate returns for their 
respective liability for tax for the peri- 
ods during which each was in business. 
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(4) Profits Arising Upon Mergers 
or From Liquidating Dividends 


In connection with the transfer of 
assets upon a merger or consolidation 
of corporations, or, the transfer of assets 
or cash by way of a liquidating divi- 
dend upon a complete liquidation of a 
corporation, some collateral questions 
may arise involving capital gains to the 
corporation to whom the assets are 
transferred. Frequently, upon a merger 
or consolidation of corporations, the re- 
maining corporation may receive net 
assets valued at a sum in excess of its 
cost of the stock of the merged or con- 
solidated corporation. It must be ob- 
served that upon a merger or consoli- 
dation the stock held in the merged or 
consolidated corporation is surrendered 
and cancelled in consideration of the 
transfer of the assets to the remaining 
corporation. Where the net assets re- 
ceived by the remaining corporation are 
valued in a sum in excess of the cost 
of the stock surrendered by it, it is ob- 
vious that a gain results, for which the 
remaining corporation is liable for a 
tax. The gain or profit so resulting 1s 
equivalent to that realized upon the sale 
of the stock. (See Article 251 of the 
Comptroller’s Regulations. ) 

Another interesting observation 1s 
that if the merged or consolidated cor- 
poration was a going concern whose 
business was continued and operated by 
the remaining corporation, the element 
of good-will should be taken into ac- 
count and added to the value of the 
assets acquired by the remaining cor- 
poration in determining the profit. Of 
course, in such case the value of good- 
will should be determined in accordance 
with regular accounting practices. 

In the case of a corporation which 
liquidates and as a result declares a 
dividend in liquidation of the corpora- 
tion, the dividend so declared and re- 
ceived by the person owning the stock 
of such corporation is subject to the tax 
to the extent of the gain realized on 
the investment. (See Articles 248 and 
305 of the Comptroller’s Regulations. ) 
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Recent Court Decisions and 





Administrative Rulings 


By Harry Katz 


ASE law has lately assumed secon- 
.. dary significance in the field of 
New York City excise taxes. I should 
hesitate to ascribe this development to 
the achievement of such complete cer- 
tainty in applying the law that taxation 
has become a purely mechanical matter 
and doubtless some of you will 
sympathize with my hesitancy. 

The recent ascendancy of administra- 
tive decision over judicial decision is 
due rather to a number of causes, the 
most influential of which, in my judg- 
ment, has been the increase in legisla- 
tion in this field. Particularly in the 
year 1952, our local excise taxes 
have undergone considerable legislative 
change. This change has been effected 
not only by the amendment of exist- 
ing tax laws but also by the adoption 
of new ones. It is natural in the cir- 
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cumstances that administrative expla- 
nation and clarification are especially 
needed. 


I do not intend to discuss all of 
those administrative rulings with you 
this evening, mainly because a number 
of them are not of sufficiently general 
interest to warrant such an undertak- 
ing. I propose to consider with you only 
those rulings which I judge to be of the 
broadest interest as well as most sig- 
nificant. In addition, important cases 
which have been finally resolved by the 
courts will be considered. 


Uniform Exemption Provisions 


The spasmodic development of the 
New York City excise tax system over 
the past twenty years could not help 
but produce some differences among 
the various local laws where a uniform 
application would have seemed desir- 
able. Perhaps the most obvious of the 
differences existed in those statutory 
provisions which dealt with persons ex- 
empt from taxation. For example, the 
business (gross receipts) tax law ex- 
empted, among others, charitable and 
religious organizations whose income 
was tax-exempt under the laws of the 
State of New York; the hotel room 
tax law granted immunity to organiza- 
tions created and operated exclusively 
for religious, charitable or educational 
purposes, the net earnings of which did 
not inure to the benefit of any private 
individual; the sales tax law did not 
tax “semi-public institutions’, which 
were defined to include charitable and 
religious institutions supported wholly 
or in part by public subscriptions or 
endowment and not organized or oper- 
ated for profit. While valid reason may 
have existed for the particular form 
of each such exemption provision at 
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the time of its enactment, such reason 
soon tended to become obscured. The 
result was a patchwork of exemptions 
not easy to administer and which tax- 
payers often found difficult to compre- 
hend. It was not unusual for a tax- 
payer to be held exempt from one tax 
but not from another, because of the 
difference in statutory language. 

Effective July 1, 1952, this unhappy 
condition was eliminated by the en- 
actment of uniform exemption provi- 
sions in the local laws, in compliance 
with provisions for such standard ex- 
emption contained in the State enabling 
acts.! Five public bulletins issued by 
the Bureau of Excise Taxes this year— 
Bulletin Nos. 6, 9, 11, 12 and 13 of 
1952—relate to the standard exemption 
provision now applicable to the sales 
and compensating use taxes, the busi- 
ness tax, the hotel room tax, the retail 
liquor licensees tax and the motor 
vehicle use tax, respectively. 

In addition to providing for tax im- 
munity to certain governmental organ- 
izations, the uniform provision also ex- 
empts designated private organizations. 
It is with the latter that we are here 
most concerned. Such exemption ap- 
plies in favor of any corporation, as- 
sociation, trust, fund or foundation or- 
ganized and operated exclusively for 
religious, charitable or educational pur- 
poses, no part of the net earnings of 
which inures to the benefit of any pri- 
vate shareholder or individual, and no 
substantial part of the activities of 
which is carrying on propaganda or 
otherwise attempting to influence legis- 
lation. The provision further states, 
however, that exemption does not ex- 
tend to an organization operated for 
the primary purpose of carrying on a 
trade or business for profit, whether or 
not all of its profits are payable to an 
organization which meets the exemp- 
tion requirements of the law. 

The rulings issued by the Bureau 
provide that an organization claiming 
exemption is required to submit such 
information to the Comptroller as will 


1 Laws of 1952, c. 742. 
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enable him to rule upon its status. In 
general, this information consists of an 
affidavit setting forth the nature of the 
organization, the purposes for which it 
was organized, its actual activities, the 
sources and disposition of its income, 
and generally such other facts relating 
to its operations as may affect its right 
to exemption. This affidavit must be 
supplemented by a copy of the charter 
or articles of association, the by-laws, 
a financial statement showing assets 
and liabilities, a statement of receipts 
and disbursements, and a photostatic 
copy of a letter from the United States 
Treasury Department granting the or- 
ganization exemption from federal in- 
come taxation under section 101 (6) of 
the Internal Revenue Code. 

Certainly so far as the sales tax is 
concerned, the uniform exemption pro- 
vision represents a liberalization of the 
law. The former sales tax provision 
which authorized exemption only in 
favor of “semi-public institutions” was 
extremely limited because of the re- 
quirement that all or part of the or- 
ganization’s income be derived from 
public subscriptions or endowment. 
The same requirement is not found in 
the present provision. 

The new sections should have the 
beneficial effect of simplifying the ap- 
plication of the local laws from the 
standpoint of both the taxpayer and the 
tax administrator. A caveat may be 
interposed at this point, however. As 
each local tax is imposed by a separate 
law, it is necessary for a person claim- 
ing exemption to apply for and obtain 
a separate exemption letter under each 
law. This does not require a different 
set of exemption papers for each tax. 
The same papers will suffice for all, but 
the application for exemption must in- 
dicate specifically the particular law 
under which the exemption is sought. 
Failure to obtain a separate letter of 
exemption under a particular law may 
mean that the taxpayer’s claim to ex- 
emption will not be recognized by those 
with whom he deals. 
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Information Services 


Another ruling recently issued, Bul- 
letin 1952-7, is also occasioned by an 
amendment to the sales and use tax 
laws which became effective July 1, 
1952. This amendment added another 
category to the sales and services sub- 
ject to tax under those laws, 1.e., infor- 
mation services. Information services 
are defined to include the services of 
collecting, compiling or analyzing in- 
formation of any kind or nature and 
furnishing reports thereof to other 
persons. 

A brief recital of the background of 
this new provision will assist in better 
understanding it. Article 78 of the 
Sales Tax Regulations provided that 
persons primarily engaged in the busi- 
nes of rendering a service, supple- 
mented by incidental printed matter for 
which no additional charge was made, 
were not engaged in selling tangible 
personal property and were not re- 
quired to collect the sales tax from 
their customers. On the other hand, 
where any such person sold tangible 
personal property separate and apart 
from the service rendered, he was re- 
quired to collect the tax upon the 
amount of the receipts therefrom.? 
Under the Regulation, therefore, it was 
necessary to determine in each case 
whether the printed matter was merely 
incidental to the service or whether the 
service was a mere incident of the 
printed matter. As in any situation 
where a slight difference in degree may 
yield a wholly different result, the is- 
sues posed produced much uncertainty 
and were a fruitful source of litigation, 
none of which could be considered as 
having authoritatively settled the prob- 
lem.3 

The application of the sales and use 
taxes to information services should 
have the effect of stabilizing a pre- 
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viously unsettled area in the law and 
should eliminate the necessity of mak- 
ing fine-spun distinctions as to whether 
the element of personal service or the 
element of property is predominant in 
a given transaction. As Bulletin 1952-7 
points out, the tax is now applicable to 
every sale of information services in- 
volving the furnishing of printed, 
mimeographed, multigraphed matter or 
matter duplicating written or printed 
matter in any other way. Included in 
the type of information services that 
are subject to the tax are the services 
of furnishing credit information, build- 
ing and construction information, ad- 
vertising surveys, stock market analysis 
and advisory service information, and 
similar services. Persons who furnish 
taxable information services are not 
required to pay the sales tax upon their 
purchases of tangible personal property 
acquired for resale in the form of tan- 
gible personal property. 


Information services do not include 
professional services nor services of 
employees or others who act in a repre- 
sentative or fiduciary capacity. 

Where a contract for information 
services is entered into prior to July 1, 
1952, requiring the rendition of such 
services commencing before that date 
and extending beyond it, the amount 
subject to tax is to be apportioned. 


Article 78 of the Regulations to the 
extent it is inconsistent with the statu- 
tory enactment is deemed superseded 
by it. 


In considering the taxability of infor- 
mation services, it may not be amiss 
to observe that the taxation of services 
under the sales tax law is not a novel 
development. From its inception the 
law has taxed services of a utility 
nature, and since 1942, “processing 
services”.5 


2 P-H N. Y. TAX SERVICE, par. 77,556. ‘ 
3 Dun and Bradstreet, Inc. v. City of New York, 276 N. Y. 198 (1937) ; Booth v. City 
of New York, 296 N. Y. 573 (1946) ; Stampers Arrival of Buyers v. City of New York, 296 


N. Y. 574 (1946). 


+ See Adm. Code, §N41-2.0, subd. a, par. 
5 See Adm. Code, §N41-2.0, subd. a, par. 
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Processing Services 

As just noted, the sales and use tax 
laws subject to tax the sale of process- 
ing or fabricating services performed 
upon another person’s property not 
purchased by the latter for resale. Bul- 
letin 1951-2 describes a type of trans- 
action currently popular to which the 
processing provision is applicable. 

With the improvement of television, 
owners of small-screen sets who pur- 
chased their receivers in earlier days 
are converting them to larger-size 
screens. The television service agency 
which does the conversion job furnishes 
the parts and materials essential to the 
conversion; in some instances, even 
a different cabinet may be required. 
The bill for the conversion job may be 
in a lump sum or there may be separate 
charges for labor and material. 

Sulletin 1951-2 provides that, which- 
ever method of billing is employed, the 
conversion of a small-size television set 
to a larger-size one constitutes a sale 
of taxable processing services, and the 
serviceman is required to charge and 
collect the tax upon the total receipts 
from the transaction. No tax is due 
from him upon his purchases of parts 
and materials which become a physical 
component part of the converted tele- 
vision set. 


Change in Business Tax Rates 
and Dealers in Merchandise 

Another of the several legislative 
amendments which became effective 
July 1, 1952 produced Bulletin 1952- 
10. As you are aware, the business 
(gross receipts) tax law imposes tax 
on: (1) financial business, and (2) 
other than financial business. For priv- 
ilege periods ending June 30, 1952, 
financial business is taxed on the basis 
of gross income at the rate of 2/5 of 
1%, whereas general business is tax- 
able upon the wider base of 
receipts at the lower rate of 1/5 of 1%. 

Bulletin 1952-10 points out that by 
virtue of a local law amendment, for 
privilege periods commencing with July 


gross 


6 Adm. Code, §B46-1.0, par. 2. See, also, 
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1, 1952, the rate of tax applicable to 
persons engaged in financial business is 
increased from 2/5 of 1% to 4/5 of 1%. 

The bulletin also covers another 
amendment enacted this year, relating 
to dealers in merchandise. Prelimi- 
narily, you are aware that the term 
“financial business” as defined in the 
law® includes (where the Comptroller 
shall determine as a fact, which deter- 
mination of fact by the Comptroller 
shall be final) dealers in merchandise 
where the spread between the cost of 
goods sold and the sale price is analo- 
gous to or in the nature of a commis- 
sion and does not exceed 3% of the cost 
of goods sold. This provision was ap- 
parently designed to prevent the hard- 
ship which would be occasioned by tax- 
ing the gross receipts of certain dealers 
in merchandise whose business is of 
such a nature that the margin of profit 
is extremely small. The dealers in this 
group are essentially wholesalers of 
perishable food commodities. The pro- 
vision referred to has placed such 
dealers in the category of financial busi- 
ness, taxable on the narrower base of 
gross income, though at the higher rate 
of financial tax. 

The other business tax amendment 
covered by Bulletin 1952-10 now af- 
fords relief to dealers in merchandise 
where the spread between the cost of 
goods sold and the sale price is analo- 
gous to or in the nature of a commis- 
sion and is more than 3% but does not 
exceed 5%, where the Comptroller 
shall so determine as a fact, which de- 
termination shall be final. Dealers in 
this new classification continue to re- 
main in the category of general busi- 
ness, but are taxable at the rate of 1/10 
of 1% of gross receipts, rather than at 
1/5 of 1% applicable to other persons 
in this category 

Dealers of merchandise in the new 
3%-5% classification eligible for the 
reduced general business tax rate, like 
those in the 3%-or-less group, are gen- 
erally wholésale dealers in perishable 
commodities. 


3usiness Tax Regs., Art. 307 
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Change in Periods and Dates 
of Filing Returns of Sales 
and Use Taxes 


Another legislative change deserving 
of notice is described in Bulletin 1952-8. 
Sales and compensating use tax re- 
turns are required to be filed within 
twenty days following the end of March, 
June, September and December. 

This bulletin indicates that returns 
shall continue to be filed in this man- 
ner through the quarter ending March 
31, 1953. Following that quarter, how- 
ever, there is a short period of two 
months from April 1, 1953 through 
May 31, 1953, for which a return is 
required to be filed by June 20, 1953. 
Thereafter, the return periods revert 
to a quarterly basis and returns fall 
due within twenty days after the expi- 
ration of each quarter ending on the 
last days of August, November, Febru- 
ary and May of each year. 

This change in periods and due 
dates of returns does not apply to re- 
turns required to be filed on a basis 
other than a quarterly basis, as, for 
example, in the case of night clubs 
which are required to file on a monthly 
basis. 

Models of Garments 


A consistently recurring problem in 
sales tax law, productive of a number 
of judicial decisions’ as well as adminis- 
trative rulings,® relates to the term 
“retail sale”. 

The problem is again considered in 
3ulletin 1952-1. It appears that gar- 
ment designers make up garments from 
designs created by them and sell those 
garments to manufacturers and others 
who use them as models. When the 
model garments have fulfilled their pur- 
pose, they are either sold for a nominal 
amount or given away as gifts. The 
bulletin holds that the sale of garments 


? E.g., Matter of American Molasses Co. v. 
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by designers to manufacturers and 
others for use as models is a sale at 
retail upon which the sales tax should 
be collected by the designer. The man- 
ufacturer may not tender a resale cer- 
tificate in lieu of payment of the tax. 
This result follows even though the 
manufacturer may later sell the model 
garments, because the garments when 
purchased by him are for use by him as 
models. If, after using the garments as 
models, he sells them to another for any 
purpose other than for resale, he will be 
required to charge and collect the sales 
tax from the latter because here, too, < 
sale at retail would take place under the 
terms of the local law. 


Artwork and Photographs 


Another chapter has been added to 
the long-standing controversy concern- 
ing the taxability under the sales tax 
law of commercial artwork and photo- 
graphs furnished to magazine publishers 
and advertisers. Artwork and photo- 
graphs are, of course, tangible personal 
property and, when sold or rented, are 
clearly subject to the tax. Article 70 
of the Sales Tax Regulations’ provides, 
however, that a right to reproduce a 
painting, cover drawing, illustration or 
cartoon does not constitute a sale of 
tangible property and the consideration 
received is not taxable where delivery 
of the property is merely incidental to 
the right to reproduce and is not espe- 
cially required for that purpose. The 
problem to be resolved, therefore, is 
whether there is a sale of tangible per- 
sonal property or the grant of a right 
to reproduce in which transfer of pos- 
session is only incidental to the right 
to reproduce and is not especially re- 
quired for that purpose. 

The problem was first passed upon 
in 1938 in Howitt v. Street and Snuth 
Publications,’© which was an action be- 


McGoldrick, 281 N. Y. 269 (1939) (sales of 


centainers to manufacturers and packers of products) ; Matter of Mounting and Finishing 
Co. v. McGoldrick, 294 N. Y. 104 (1945) (sale of cardboard and glue to a mounter of adver- 


tising displays ). 
9 P-H N. Y. TAX SERVICE, par. 77,540. 
10 276 N. Y. 345 (1938). 
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E.g., Bulletin 1947-4 (furnishing and installation of oil burners). 











tween an artist and a magazine pub- 
lisher based upon an agreed statement 
of facts, and to which the City was not 
a party. The court held, on the basis of 
the stipulated facts, that only a right to 
reproduce had been granted and since 
delivery of the paintings to the pub- 
lisher’s custody was not especially nec- 
essary for reproduction and the paint- 
ings were not defaced, consumed or ex- 
hibited, the transactions were not 
taxable. 

Subsequently, in Pagano v. City of 
New York," the transactions were held 
taxable upon a record which showed 
that the photographs and illustrations 
delivered by a photographer to his 
customers for reproduction in their pub- 
lications were retouched, altered or cut 
and there was apparently no obligation 
to return them to the photographer. 

The recently decided Frissell case!’ 
is the latest development in the field. 
That case involved a professional pho- 
tographer who delivered photographic 
prints to a magazine publisher for 
reproduction in the latter’s publications. 
The court found that the publisher had 
been granted only the right to repro- 
duce the photographs and that trans- 
fer of possession was merely an inci- 
dent of that right and not especially re- 
quired for the exercise of the right. It 
found further that the publisher did not 
retouch the prints and regularly re- 
turned them intact to the photographer 
In the circumstances the court held that 
there was not a taxable sale. The cas 
was compared with the Howitt case. 
in which the paintings were not con- 
sumed or altered, and contrasted to the 
Pagano decision, where the prints were 
retouched, corrected or destroyed. 

After the Frissell decision Bulletin 
1950-2 was promulgated. This bulletin 
holds, as the cases above discussed 
seem to require, that the taxable status 
of transactions involving the furnish- 
ing of photographs, paintings, drawings 
and illustrations under a claimed righ’ 
to reproduce depends upon the facts ir 


11 205 N, Y. 784 (1946) 
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each case. A transaction is merely a 
right to reproduce and not taxable 
where delivery of the property is only 
an incident of the right to reproduce 
and is not especially required for that 
purpose, or where the property is in 
the temporary possession of the trans- 
feree for reproduction purposes and is 
not consumed, altered, retouched or 
destroyed or publicly exhibited by the 
transferee. On the other hand, a trans- 
action is subject to tax as a sale of 
tangible personal property where title 
to the property is transferred, or where 
the property is publicly exhibited by 
the transferee, or where delivery of the 
property is necessary for the purpose 
of reproducing the same and is not 
merely incidental to the right to re- 
produce, or where the transferee con- 
sumes, alters, defaces, retouches or 
destroys the property or fails to return 
it to the transferor. 

The facts to be adduced to support 
a claim of non-taxability will thus de- 
pend upon the special circumstances o 
sach case. In this connection documen- 
tary evidence, such as the agreement 0 
the parties and evidence concerning the 
regular and systematic conduct of th 
parties with respect to their transac- 
tions, should prove of assistance in 
resolving the problem. 


Conclusion 

I believe it may be fairly inferred 
from my remarks that although we may 
regularly seek new ways to facilitate 
the administration of our local tax laws, 
there is small likelihood that they can 
ever fall into a codified mold. Experi- 
ence warns us that new problems will 
always crop up to keep our faculties 
keen, and that even today’s decisions 
and rulings, which seem fairly definite 
and certain, may shortly require re- 
view. In taxation as in other fields we 
must always endeavor, consistently 
with the law, to adapt the rules to 
current needs. 


12 Matter of Frissell v. McGoldrick, 300 N. Y. 370 (1950). 
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The Bureau of Excise Taxes—Today 


By Morris W. WEINER 


AXES in one form or another have 
been with us beyond the memory of 
man, and, despite their age-old unpopu- 
larity, are relied upon as a principal 
source of revenue necessary for the 
functions of government whether it be 
on a national, state or local level. 
In the City of New York the where- 





Morris W. WEINER, Esq., was 
appointed as Special Deputy Comp- 
troller in charge of the Bureau of 
Excise Taxes on December 16, 1949. 
Prior thereto, Mr. Weiner was Chief 
of the Division of Penalties and Act- 
ing Corporation Counsel in the Of- 
fice of the Corporation Counsel of 
the City of New York. He was ap- 
pointed an Assistant Corporation 
Counsel in March of 1946 and 
served in the Division of Taxes, the 
Division of General Litigation and 
as Chief of the Division of Contracts 
and Transit Litigation. He was also 
a member of the Grievance Commit- 
tee and Personnel Board by designa- 
tion of the Corporation Counsel. 
Prior thereto, he was for many years 
on the staff of and served as As- 
sistant to the Counsel to the County 
Clerk of Bronx County. 

Mr. Weiner has been a member of 
the New York Bar for over seven- 
teen years and has been admitted to 
practice in the United States Su- 
preme Court. He is a member of the 
Philonomic Council, an honorary 
legal society, and has been active in 
numerous philanthropic, civic and 
fraternal organizations. 

This paper was presented by Mr. 
Weiner at a technical meeting of the 
Society held at the Engineering So- 
cieties’ Building on December 2, 
1952, under the auspicies of the Com- 
mittee on Municipal and Local Tax- 
ation. 
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withal to provide and maintain es- 
sential services is realized in a large 
measure from its excise taxes. These 
taxes encompass what are generally 
known as the Sales, Compensating Use, 
General Business, Utility, Conduit, 
Hotel Occupancy, Pari-Mutuel, Horse 
Race Admissions, Motor Vehical Use, 
Cigarette and Liquor license taxes. 

For the last fiscal year ended June 
30, 1952, collections from these sources 
exceeded a total of 315% millions 
of dollars. 

The City of New York does not pos- 
sess inherent power to levy these im- 
posts. It derives its authority solely by 
virtue of enabling acts enacted by the 
State Legislature and the subsequent 
action of the City Council by the enact- 
ment of Local Laws pursuant thereto. 

The administration of these special 
taxes devolves by law and regulation 
upon the Comptroller, the Treasurer 
and the Corporation Counsel of the 
City of New York. To attempt to 
describe in detail the administrative 
role, the practice and established pro- 
cedures of these important agencies 
would be impossible in the limited time 
at my disposal. However, before I em- 
bark upon the principal subject of my 
discussion, the work of the Bureau of 
Excise Taxes, it would be helpful to the 
taxpayer, the accountant and the lawyer 
to highlight briefly the entire excise 
tax administrative structure. 

The taxpayer’s first experience, re- 
lating to the administration of our ex- 
cise taxes, is usually with the Division 
of Special Taxes of the City Collector’s 
office under the jurisdiction of the 
Treasurer of the City of New York. ] 
is with that office in the first instance 
that the taxpayer is required by law to 
register, file his returns and pay his 
taxes. For the taxpayer’s convenience, 
and to facilitate and efficiently enforce 
his obligations, the City Treasurer 
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maintains divisional offices of the City 
Collector in all of the boroughs. When- 
ever a taxpayer is delinquent or de- 
faults in the payment of taxes, the City 
Collector may enforce collection by fil- 
ing a warrant which has the force and 
effect of a judgment. 

In those situations where he is unable 
to locate any property of the taxpayer 
upon which a levy can be made to en- 
force the collection of taxes due, he will 
enlist the services of the Corporation 
Counsel who will thereupon initiate 
such legal proceedings as may be neces- 
sary in aid of collection. This includes 
garnishee proceedings, the service of 
orders upon third parties holding prop- 
erty of or are indebted to the delinquent 
taxpayer, and in instances of fraudulent 
conveyances by the taxpayer, the nulifi- 
cation of such transfers. 

In the ordinary course of events, the 
taxpayer's next experience is with the 
Bureau of Excise Taxes which functions 
under the jurisdiction of the Comp- 
troller, and is under the supervision and 
direction of the Special Deputy Comp- 
troller in which capacity I serve. This 
arises by virtue of the Comptroller’s 
obligation to perform audits, issue tax 
determinations, conduct hearings, and 
to promulgate rules and regulations. 

Audits of taxpayers are initiated on 
the basis of a selective method of 
screening the tax returns filed. During 
the many years of the Bureau’s exis- 
tence, various methods were employed 
in the selection of returns for audit. 
Based upon the experience acquired, a 
more scientific approach to the problem 
was adopted whereby a code system 
was developed which has been in use 
since 1947, By this method, industries 
are broken down by types of business 
and are assigned designated code num- 
bers. Persons engaged in the same line 
of endeavor are chronologically listed 
by registration number under the ap- 
plicable code. On the basis of additional 
collated information, it can be ascer- 
tained at a glance which taxpayers 
have or have not been audited, as the 
case may be, and where audits have 
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been made, the periods covered thereby 
for each taxpayer, and the amounts 
realized under each code classification. 
Thus, where it appears that inade- 
quate returns are being filed by partic- 
ular industries, the resulting audits are 
not only productive in recovering ad- 
ditional taxes due, but serve to educate 
these taxpayers as to any misunder- 
standing they may have had with 
respect to the laws and regulations so 
as to insure the proper filing of future 
returns. The beneficial effect of the 
present plan permits of the selection of 
returns for audit upon the basis of 
sound rationale rather than upon ran- 
dom choice, and further brings about a 
greater rotation of taxpayer-audits. 
Upon the selection of a case for 
audit, the taxpayer is notified in ad- 
vance that a Bureau auditor will ap- 
pear at his place of business on a given 
date to conduct an examination of his 
books and records. Experience has 
established that the institution of this 
procedure eliminated a source of tax- 
payer annoyance and irritation which 
had heretofore existed, when no advance 
notice was given, and results in a con- 
siderable saving of time both to the 
City and the taxpayer. Upon com- 
pletion of the audit, if a deficiency in 
tax is found, the taxpayer may agree 
with the auditor’s: findings and sign a 
consent thereto which, after the issu- 
ance of a Consent Determination and 
payment of the amount found due, con- 
cludes the matter. At any stage during 
the course of audit, the taxpayer is 
free to confer with the auditor’s Group 
Chief or Unit Head for proper consid- 
eration of his contentions. However, 
if the taxpayer is not in accord with the 
auditor’s findings, a determination will 
be made which is subject to review as 
a matter of legal right by means of a 
statutory hearing, upon written request 
made therefor by the taxpayer within 
thirty days of the issuance of a Notice 
of Determination. Prior to the actual 
conduct of a formal hearing, the tax- 
payer is afforded a further opportunity 
to present informally before a hearing 
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conferee, competent proof in support of 
his position. In most instances, the 
issues in dispute are resolved at such 
conferences and the matter finally con- 
cluded by the execution of a consent by 
the taxpayer. If for any reason an 
agreement cannot be reached, the case 
is scheduled for a formal hearing which 
is similar to a trial conducted in the 
courts and is presided over by a formal 
hearing conferee. The taxpayer may be 
represented by an attorney or appear in 
his own behalf with his witnesses. An 
Assistant Corporation Counsel appears 
for and represents the City. Testimony 
is taken and a record of the proceedings 
made. Upon the conclusion of the hear- 
ing and after consideration of the record 
of the proceedings, a Final Determina- 
tion issues to the taxpayer. The tax- 
payer’s rights are not terminated by the 
Bureau’s final disposition. He may 
seek a further review by applying to 
the courts as provided by law. It is 
pertinent to interject at this point that, 
before the issuance of any determination 
to a taxpayer, whether emanating from 
an audit section or the Hearings Unit, 
it is examined as to both accounting 
and legal aspects by the Reviews Unit 
and Tax Counsel in the Bureau 

The procedures which I] have out- 
lined relate generally to specific prob- 
lems of individual taxpayers and con- 
stitute one important phase of the work 
performed by the Bureau of Excise 
Taxes. Equally important, because of 
the impact of policy decisions, is the 
function of issuing interpretive rulings 
and bulletins, and preparing regulations 
and amendments thereto. An efficient 
tax administration obviously demands 
more than just evolving technically 
sound procedures to govern the con- 
duct of audits and hearings, which may 
be achieved by careful analysis and 
patient study of details. It compre- 
hends, in addition, a knowledge and 
sympathetic understanding by both the 
tax administrator and the taxpayer of 
their mutual problems and difficulties 
to the end that unnecessary conflict and 
Irritation may be eliminated. This is 
basic if effective administration and 


1953 


The Bureau of Excise Taxes—Today 





sound public relations are to be fos- 
tered. Comptroller Lazarus Joseph, 
upon assuming his high office in 1946, 
recognized this principle and, under his 
stewardship, great impetus was given 
to this approach. I have strictly ad- 
hered to this policy. One factor, which 
has been effective in establishing bet- 
ter understanding between the Bureau 
and taxpayers, has been the practice of 
affording unlimited opportunity for a 
mutual exchange of ideas with respect 
to matters which arise from time to 
time. I should like to point out the 
satisfactory results that have been at- 
tained because of mutual cooperation. 
In 1951, the State Legislature author- 
ized an increase in the sales tax rate 
from 2% to 3% which necessitated a 
revision of the bracket schedule then in 
force for the collection of the Sales Tax. 
The Sales Tax Law mandates the 
Comptroller to prescribe a schedule set- 
ting forth the amount of tax to be 
collected on each sale so as to avoid 
fractions of one cent and so that the 
aggregate collections of taxes shall ap- 
proximate as closely as possible the 
statutory rate. The attainment of these 
objectives necessarily presents vexa- 
tious problems because of the varying 
price structures of retailers. As a pre- 
liminary step, the Bureau made field 
examinations of the records and sales 
transactions of thirty-seven representa- 
tive types of retail enterprises. This 
survey covered approximately 25,000 
separate sales transactions upon which 
the tax was computed under twenty- 
eight separate tentative bracket sched- 
ules. Upon the completion of this 
phase, the schedules were submitted to 
taxpayers, taxpayer groups and trade 
associations, representing a cross-sec- 
tion of the retail industry, for an ex- 
pression of their views. They were 
invited to participate in the. study and 
to attend conferences in the Bureau. 
After numerous discussions and addi- 
tional tests, made by the interested 
parties, a schedule was evolved which 
was fair to both the consuming public 
and the vendor. 
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In 1952, it became necessary to pre- 
pare and promulgate immediately 
regulations because of the enactment of 
three new taxes, namely, the Cigarette 
Tax, the Motor Vehicle Use Tax and 
the Retail Liquor License Tax. The 
impact of these new and diversified 
taxes created separate and distinct prob- 
lems of administration. Despite the 
pressure of time, because of the short 
period existing between the enactment 
of the laws and their effective dates, 
the Bureau did not deviate from its 
policy of conferring with the various 
taxpaying groups affected by these 
laws. The manner in which the recent 
Cigarette Tax Regulations was evolved 
is another typical illustration of our 
approach to achieve fair and equitable 
administration, and to engender tax- 
payer cooperation. Since the State of 
New York had previously preempted 
this field of taxation, the collection of 
both a State and City tax by the ven- 
dors posed serious problems in admin- 
istration. To eliminate possible areas 
of friction and conflict, the Bureau 
solicited and attended joint conferences 
with both the cigarette industry and 
representatives of the State. The intel- 
ligent interchange of thoughts resulted 
in the adoption of the Bureau’s sug- 
gestion that a joint city and state 
cigarette tax stamp be used rather than 
separate stamps. This of course was a 
practical approach and has yielded 
economy in time, effort and expense to 
the taxpayer and in cost of administra- 
tion to both the City and State. There 
were also presented numerous miscel- 
laneous and subsidiary problems which 
were satisfactorily disposed of by joint 
effort. A similar approach in obtaining 
the views of those best qualified re- 
sulted in the issuance of satisfactory 
and workable regulations with respect 
to the Retail Liquor License and Motor 


Vehicle Use Tax Regulations. Thus, 
it is evident that self-enlightened inter- 
ests at work bring about the measure 
of cooperation so necessary to the 
efficient administration of tax law. 

The Bureau in the immediate future 
will institute a revised procedure 
with respect to the issuance of tax 
deficiency assessments. Under the pres- 
ent practice, the assessment or Notice 
of Determination received by the tax- 
payer sets forth the amount of tax due 
for the fiscal periods under the several 
local laws. Although the field auditor 
apprises the taxpayer of the items which 
go to make up his assessment, I have 
found in many cases that the taxpayer 
and his representative, when first ap- 
pearing for hearings on a protested 
assessment, are but vaguely familiar 
with its basis. This lack of understand- 
ing results in loss of time and effort 
which delays the expeditious closing of 
the matter. To improve this situation, 
assessments henceforth will be accom- 
panied by a schedule which will clarify 
the issues by indicating the basis upon 
which additional tax liability is pre- 
dicated. I have no doubt that this inno- 
vation will be welcomed by the accoun- 
tants and attorneys appearing before 
the Bureau. 

These salutory effects could not have 
been attained without the conscientious 
efforts of my tax counsel, my executive 
assistants and the auditing and clerical 
personnel of which Comptroller Joseph 
and I are duly appreciative. 

On behalf of the Comptroller and 
myself I wish to thank the New York 
State Society of Certified Public Ac- 
countants and its Committee on Muni- 
cipal and Local Taxation for extending 
this opportunity to me and members of 
my staff to join with you in what has 
been a most enjoyable evening. 
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Extensions of Auditing Procedure 


By Gorvon M. Hitt, C.P.A. and Arvin R. JeEnninGs, C.P.A. 


This paper provides an interpretive commentary on the subject of 
“Extensions of Auditing Procedures”, which it is hoped will con- 
tribute materially to clearing up and clarifying the record with 
regard to the auditing standards of field work and 
reporting which are involved. 


The January issue of this magazine 
included an article on Auditing Stand- 
ards and the Extended Procedures—a 
Reexamination of Some Basic Con- 
cepts, by Benjamin Newman. Mr. 
Newman’s scholarly and thought-pro- 
voking discussion merits the attention 
of all practicing accountants. 

From time to time it has come to the 
attention of the Committee on Auditing 
Procedure that a number of auditing 
reports have been issued where the ex- 
tended procedures specified by Audit- 
ing Statement No. 1 have not been ap- 
plied even in circumstances where there 
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was a strong suggestion that the appli- 
cation of the extended procedures were 
both practicable and reasonable. In 
some such cases the auditors’ reports 
contained no reference to the omitted 
procedures. In other cases the reports 
appeared to be deficient in that reliance 
has been stated to have been placed 
many times on “other procedures” in 
spite of the fact that the Committee on 
Auditing Procedure of the American 
Institute of Accountants has indicated 
that in its opinion cases where such re- 
liance may properly be had are so rare 
as to be almost non-existent. Mr. New- 
man’s article is timely and, with the in- 
terpretive comment which it is hoped 
that this communication will provide, 
should contribute materially to clearing 
up and clarifying the record with regard 
to the auditing standards of field work 
and reporting which are involved. 

This contribution or follow-up to Mr. 
Newman’s article is submitted because 
it is feared the emphasis was so placed 
by him as to result in further deficient 
reporting, although such was certainly 
not his intent. Also his discussion indi- 
cated that the original position or stand- 
ard of procedure stated in Statement 
No. 1 had been modified to the extent 
it could be described as changed, when 
in the opinion of the Committee on 
Auditing Procedure it has merely been 
clarified. Mr. Newman develops at 
length his view that the position taken 
in the pamphlet, “Codification of State- 
ments on Auditing Procedures” has the 
effect of changing certain of the previ- 
ously established auditing standards of 
field work and reporting. This conclu- 
sion doubtless was based upon the ad- 
mittedly unfortunate choice of language 
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in the Historical Preface to the pam- 
phlet which, in discussing Auditing 
Statements Nos. 1, 3 and 12, stated that 
“changes in substance” had been made. 

The Codification had not been long 
in print, before it became clear that the 
quoted phrase was susceptible of mis- 
understanding. The Committee, recog- 
nizing that the expression did not ac- 
curately convey its intent, in subsequent 
action changed the phrase so as to indi- 
cate that its purpose had been to clear 
up “ambiguities” contained in State- 
ments Nos. 1, 3, and 12, and not to 
make changes of substance. Notifica- 
tion of the revision in language was ac- 
complished through the medium of pub- 
lication in Mr. Carman G. Blough’s 
column ‘Current Accounting and 
Auditing Problems” in the August, 
1952, Journal of Accountancy. As there 
stated, future printings of the codifica- 
tion pamphlet will contain the new 
language. 

The important point which requires 
emphasis, is that it was not the inten- 
tion (nor was it within the power) of 
the Committee on Auditing Procedure 
to modify any of the auditing standards, 
which had been adopted by vote of the 
membership of the American Institute 
of Accountants. The clarification it 
hoped to achieve had to do solely with 
the question of how the auditors’ report 
should be drafted in those cases where 
inventory observation or confirmation 
of receivables, though practicable and 
reasonable, is not carried out but other 
procedures are employed which the ac- 
countant believes justify the expression 
of his opinion. It was the conviction of 
the Committee that Auditing State- 
ments Nos. 1, 3 and 12 were not con- 
clusively clear on how reports should 
be drafted in such circumstances. 

Auditing Statement No. 1 contained 
the following observations relating to 
the auditors’ report : 


“The proposed changes will take time to 
bring about, and in the meantime the pro- 
fession may well be faced with the necessity 
of submitting qualified reports in those 
cases in which it has been impracticable to 
carry out the added procedures.” (page 7) 
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“In explanation of the general principles 
governing the auditor’s opinion, with par- 
ticular regard to explanations and excep- 
tions, it is pertinent to state that the 
auditor satisfied himself as to the fairness 
of the statements ‘by methods and to the 
extent he deems appropriate,’ in general 
conformity with the auditing procedures 
recommended in the Institute’s bulletin 
Examination of Financial Statemeits. 
Ordinarily, if he has so satisfied himself, 
he is in a position to express an unqualified 
opinion. However, if he considers it in the 
interest of clear disclosure of material fact 
to include explanations of procedures fol- 
lowed, he is free to do so. If, on the other 
hand, such disclosures are made by reason 
of any reservation or desire to qualify the 
opinion, they become exceptions and should 
be expressly stated as such in the opinion 
paragraph of the auditor’s report.” (page 
10) 

“It is desirable as a general rule that 
exceptions by the independent certified pub- 
lic accountant be included in a paragraph 
separate from all others in the report and 
be referred to specifically in the final para- 
graph in which the opinion is stated. Any 
exception should be expressed clearly and 
unequivocally as to whether it affects the 
scope of the work, any particular item of 
the financial statement, the soundness of 
the company’s procedures (as_ regards 
either the books or the financial state- 
ments), or the consistency of accounting 
practices where lack of consistency calls 
for exception.” (page 11) 


“If physical tests of inventories and/or 
confirmation of receivables are practicable 
and reasonable and the auditor has omitted 
such generally accepted auditing procedure, 
he should make a clear-cut exception in his 
report.” (page 11) 


These comments, perhaps under- 
standably, left many practitioners with 
the question as to whether the exception 
should be reported in the “scope” para- 
graph of their reports or in the 
“opinion” paragraph or both. 

Auditing Statement No. 3 had this to 
say with regard to this uncertainty : 

“There appears to be a question in the 
minds of some concerning the character 
of exceptions necessitated by the omission 
of the added procedures when their applica- 
tion is practicable and reasonable. When 
the auditor has been unable to satisfy him- 
self concerning the amount of inventories 
or receivables (or any other asset) stated 
in the accounts, he will continue, as in the 
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Extensions of Auditing Procedure 


past, to make a definite exception as to the 
amount. Moreover, where the added proce- 
dures prescribed in ‘Extensions of Audit- 
ing Procedure’ are practicable and reason- 
able, if the auditor has not adopted them 
an exception is still required even though 
he may have satisfied himself by other 
means as to the fairness of the amount. 
What is the character of the exception in 
these circumstances ? 

“The report, ‘Extensions of Auditing 
Procedure’, clearly refers to several types 
of exceptions in ‘the following language: 

‘Any exception should be expressed 

clearly and unequivocally as to whether 

it affects the scope of the work, any par- 
ticular items in the financ ial statements, 
the soundness of the company’s procedure 

(as regards either the books or the finan- 

cial statements), or the consistency of 

accounting practices.’ 

‘This leads to the obvious conclusion 
that when the added procedures are appli- 
cable and the auditor has not adopted them 
but has satisfied himself by other methods, 
his exception need cover only the omission 
of the procedures (affecting the scope of 
work), without calling into question the 
inherent fairness of the representations. 
On the other hand, were the auditor not 
satisfied, and were his exceptions so mate- 
rial or the scope of his examination so 
limited as to negate the expression of an 
opinion, he would limit his report to a 
statement of findings, and, if appropriate, 
say that the limitations, or exceptions, were 
such as to make it impossible to express an 
opinion concerning the fairness of the state- 
ments as a whole.” (pages 1% and 20) 


Had the comments in Statement 
No. 3 terminated at this point it would 
seem indisputable that the intention was 
that exceptions of the type here under 
consideration need be reported only in 
the “scope” paragraph. Some measure 
of doubt was cast upon this otherwise 
clear statement of position by the il- 
lustrative short form of report which 
was included in Statement No. 3, and 
which appears not only to include an 
exception in the portion of the report 
which deals with scope, but which also 
seems to make the opinion of the ac- 
countant subject to such exception. 

Auditing Statement No. 12 primarily 
had re levancy to cases in which the am- 
plification of the Procedures required 
by Auditing Statement No. 1 were not 
practicable and reasonable and, there- 
fore, is not particularly germane to the 
present problem. Prior to the issuance 
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of Statement No. 12, in October, 1942, 
the position of record was that in such 
cases no disclosure of the omission of 
the required procedures was necessary. 
Since the Securities and Exchange 
Commission, on the contrary, had taken 
the position that disclosure was manda- 
tory in all reports filed with the Com- 
mission, and since the difference in the 
two requirements gave the appearance 
of different standards as between listed 
and unlisted companies, the Committee 
on Auditing Procedures recommended 
that thereafter disclosure be required 
in the short form of independent ac- 
countants report or opinion, in all cases 
in which the extended procedures are 
not carried out, regardless of whether 
they are practicable and reasonable and 
even though the independent account- 
ant may have satisfied himself by other 
methods. It is of interest and important 
to note that in stating its position on 
this question, the Committee at that 
time observed that it had become in- 
creasingly evident that relatively few 
cases exist in which the application of 
the procedures required by Auditing 
Statement No. 1 were not practicable 
and reasonable. 

It was the opinion of the Committee 
on Auditing Procedures as it was con- 
stituted at the time when the Codifica- 
tion Pamphlet was in preparation, that 
the status of the record on this question 
as it then existed might be summarized 
as follows: 

1. Relatively few cases would exist in 
which the application of the procedures re- 
quired by Auditing Statement No. 1 were 
not practicable and reasonable but where 
the extended procedures specified by 
Auditing Statement No. 1 were not under- 
taken because it was unreasonable and 
impracticable to apply them, the “scope” 
paragraph of the auditors’ report should 
state the omission. If the auditor had satis- 
fied himself by other means, the “opinion” 
paragraph of his report did not require 
qualification. 

2. Rarely (almost never) would cases 
exist where, although practicable and rea- 
sonable to apply the procedures required by 
Auditing Statement No. 1, the auditor had 
not followed such procedures but could and 
had satisfied himself by other procedures. 
Where such rare cases exist the omission 
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of the procedures should be disclosed in the 

“scope” paragraph but no qualification was 

necessary in the “opinion” paragraph. 

3. In any case in which the procedures 
outlined in Statement No. 1 were not car- 
ried out and the accountant did not satisfy 
himself by other procedures, it was neces- 
sary to qualify the “opinion” paragraph or 
deny an opinion, whichever the reporting 
accountant thought appropriate in the light 
of the materiality of the inventories or 
receivables. 

These conclusions seemed to the 
Committee to be the only logical inter- 
pretation of Auditing Statements Nos. 
1, 3 and 12. As Mr. Newman pointed 
out in his article, the primary question 
of significance is whether the auditor 
in a given instance has satisfied himself 
as to the integrity of the representations 
of management as expressed in the 
financial statements. 

To summarize, then, the Committee 
was not concerned with any question of 
circumstances which had a bearing on 
the determination of whether the appli- 
cation of the procedures specified by 
Auditing Statement No. 1 were practi- 
cable and reasonable (or impracticable 
and unreasonable) nor were its delib- 
erations intended as a reexamination of 
the justification of the extended proce- 
dures. The Committee’s interest was 
exclusively in clearing up ambiguities 
which had raised a question as to the 
appropriate wording of the “scope” 
paragraph in those instances where the 
auditor had satisfied himself by other 
means and had not employed the ex- 
tended procedures even though it was 
practicable and reasonable to have done 
so. No matter how carefully its conclu- 
sions were phrased, it was apparent that 
a substantial risk would be involved 
that this conclusion might be misinter- 
preted as encouraging the omission of 
extended procedures even where prac- 
ticable and reasonable of application. 
In an endeavor to guard against such 
misunderstanding, the Committee felt 
it necessary to reemphasize what had 
been said often before—that there 
would be relatively few cases in which 
it is not practicable and reasonable to 
follow the requirements of Extensions 
of Auditing Procedures. To accomplish 
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its purpose, in this regard, in discussing 
the matter in the codification pamphlet, 
the Committee purposely characterized 
situations in which the extended proce- 
dures were applicable but not applied 
as being “rare”. Mr. Blough in his 
amplified remarks previously referred 
to, commented as follows: 

“Mention should also be made of another 
point discussed at the committee meeting. 
Some accountants have asked, in effect, 
how infrequent is rare, as used on pages 8 
and 21 of the codification. Those present 
at the meeting unanimously agreed that, 
where the term rare is used in the Codifi- 
cation, it means practically nonexistent. 
The committee’s statement in the fourth 
paragraph on page 21 of the codification 
should, it seems to us, be interpreted as 
meaning that the committee believes it is 
seldom possible, in cases where inventory 
observation and confirmation of receivabies 
are practicable and reasonable, to employ 
other procedures which will provide a 
satisfactory basis for expression of an 
opinion. However, it recognizes that there 
may be a few cases in which reliance on 
other procedures would be reasonable. 
Accordingly, it has used the word rare as 
a means of providing for those extremely 
infrequent instances in which other proce- 
dures may be satisfactory, and the account- 
ant is willing to bear the burden of 
justifying their adequacy.” (page 230) 
(The Journal of Accountancy). 

This phase of the matter might well 
terminate with a repetition of a thought 
which has been expressed previously. 
It is the inescapable responsibility of 
each accountant to determine the scope 
of examination which he should make 
before giving his opinion on financial 
statements under review. In reaching 
this determination the examining ac- 
countant must necessarily give the most 
serious weight to the fact that the pro- 
fession has adopted auditing standards 
which require the application of the ex- 
tended procedures specified in Auditing 
Statement No. 1, whenever they are 
both practicable and reasonable of ap- 
plication. If, notwithstanding, the ex- 
amining accountant concludes that he 
may omit such procedures from his ex- 
amination and satisfy himself by other 
means, he must assume the burden of 
justifying his failure to conduct his ex- 
amination in accordance with generally 
accepted standards. 


‘Tay 








sing 
hlet, 
ized 
oOce- 
lied 

his 
rred 


other 
ting. 
fect, 
res 8 
sent 
that, 
xlifi- 
tent. 
urth 
ation 
d as 
it is 
tory 
abies 
iploy 
le a 
f an 
there 
e on 
able. 
re aS 
mely 
roce- 
yunt- 
l of 
230) 


well 
aght 
sly. 
y of 
cope 
lake 
icial 
hing 

ac- 
nost 
pro- 
ards 
. ex- 
iting 

are 

Ap- 
ex- 
t he 
. eX- 
ther 
n of 
 eX- 
rally 





. ‘ay 





Extensions of Auditing Procedure 


Much of Mr. Newman’s article deals with respect to the opinion paragraph 
with an emphasis on the importance of of accountants reports only: 


internal accounting evidence. He prop- 1. Any “qualification” required by 
erly points out that the value of evi- generally accepted auditing stand- 
dence of this type should not be ards before the issuance of the 
minimized. It may well be that the con- Codification, but after the date of 
tribution of the extended procedures to the formal adoption of Statement 
the reaching of a soundly based opinion, No. 1—Extensions of Auditing 
may in the course of time warrant re- Procedures, was also necessary 
examination and reappraisal. In the after such issuance ; and, : 
meantime the record seems clear that 2. Where a “qualification” was not 
such procedures are a recognized part required by generally accepted 
of the standards generally accepted as auditing standards after the date 
the basis for reaching an informed of the formal adoption of State- 
opinion, whenever it is both practicable ment No. 1—Extensions of Audit- 
and reasonable to apply them. ing Procedures but before the issu- 
The technicalities of the discussion ance of the Codification, none was 
should not obscure the basic point that required after such issuance. 


AN ADIRONDACK VIEW 


Our Members are listed in a new directory which was born in April. Did you give it 
the once over—or only a quarter over? We turned-it-over to our Chapter’s ABI, security 
agent, special investigator, and Un-New York Activities Committee. It was too late that 
day to start a new job, or go fishing, so HE went to work on it. Here is the report—which 
you can “evaluate” for yourself: 

1. There are 78 azygous members. (Isn’t that word a beauty!). They are not all upstate 
either, like Shay in Oneida, Leary in Massena, Whalen in Ogdensburg, Blake in Plattsburg, 
Guilmette in Canton, Oberst in Potsdam, and Leonard Ho (per Norman Webster) in Saranac 
Lake. They are scattered all over the state—some even in the Gotham Chapter. 

And did you see what they did to Phyllis? And one of our women CPAs too! It 
was Un-American as well as Un-New York to treat her that way. And in practice under 
her own name too! Phyllis O’Hara sure got mistreated. They hung her name next after 
Louis Zwiefach, the last on the list of Brooklyn members. Even us 78 azygous members 
know that the letter O does not come next after Z in the alphabet—unless the Governor has 
recently signed some such new legislation, or a recent Tax Commission ruling is to that effect. 
Phyllis has her office in Bronxville—and desires to keep it there—if she didn’t she would 
move it. 

3. We are spread out into 161 different towns in the state. (Of course, CPAs are still 
thickest in New York City.) That is pretty good coverage. And some of the names and 
addresses are not exactly commonplace. The plastic gold medal goes to our azygous member 
\rthur Imholz, Skunks Misery Road, Syosset, L. I. 

Well, see you at the Conference in June at Saranac Inn. Bring your replies, repartees, 
rejoiners and retorts—as usual. Hope a lot of azygous members will be there—when a CPA 
is the only one in his town, he needs to get out and see what other CPAs look like. 








Leonarp HoucuTon, CPA 
Of the “Adirondack Chapter.” 


Procedures for the Audit of a Union 





Welfare Fund 


By BerRNnarD HANDEL, C.P.A. 


This paper describes the activities and auditing procedures of a 
labor union welfare fund. It is intended both to review suggested 
procedures for such an engagement and to acquaint practitioners 
with the functions of welfare funds. It also presents pro forma 


financial statements 


and discussion of accounting problems 


applicable to welfare funds, which are a comparatively 
new innovation in many industries. 


oe of the major developments of 
recent years in labor-management 
relations has been the steady trend 
toward awarding of so-called “fringe 
benefits” to employees. In certain cases, 
this trend has evolved from the realiza- 
tion of both workingmen and industry 
that “pocket” wages and social security 
insurance are not always adequate to 
provide security for the worker and his 
family against the ravages on savings 
of illness and death. Another condition 
encouraging this development has been 
the Government’s wage stabilization 
regulations, which permitted the grant- 
ing of fringe benefits at no reduction 
of allowable wage increases under its 
varied formulae. 

These fringe benefits generally in- 
clude one or more of the following type 
of benefits: life and accident insurance, 
hospitalization, surgical and medical 
protection, loss-of-time indemnity, etc. 
Government statistics indicate that over 
one-half of the working population of 
the country enjoy some form of hos- 
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pitalization and _ surgical insurance 
where a substantial portion of the cost 
is borne by the employers. 

Another prominent type of fringe 
benefit is the retirement pension, where 
employers arrange for the payment of 
a certain amount to the employee after 
a predetermined retirement date, in ad- 
dition to the employee’s social security 
benefits. 

In the nation’s larger industries 
where area-wide or industry-wide 
unions are affected, the Welfare Fund 
Trust and Pension Fund Trust have 
arisen to handle the problems and 
mechanics of each respective form of 
employer-financed program. 

In this paper we shall consider, for 
the sake of brevity and convenience, 
only the Welfare Fund Trust, since it 
is of a more general nature than the 
Pension Trust. 

Though many practitioners have not 
had occasion to come into contact with 
union Welfare Funds, many of their 
industrial clients are presently (or may 
become) contributors to such a Fund. 
This article has been written with the 
dual purpose of reviewing audit pro- 
cedures for such an engagement and 
to clarify the function and purposes of 
Welfare Funds, so that accountants 
may be assisted in answering the quer- 
ies of their clients. 


Formation of the Welfare Trust 


The Welfare plan is generally estab- 
lished as a result of collective bargain- 
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Procedures for the Audit of a Union Welfare Fund 


ing between the union and a group of 
larger employers in the area of that 
union. In the case of miners, the Wel- 
fare Fund was established by the main 
“international” office of the union on 
an industry-wide basis. In other in- 
stances, a particular union local may 
negotiate for a local Welfare Fund with 
its employers in a city or county (or 
the territorial area of the local). 

After establishing the Fund through 
bargaining, the employers and union 
will each designate a certain number 
of its representatives as Trustees. 
Counsel would then draw up a Trust 
Agreement detailing the aims and in- 
tentions of the Trustees, and their func- 
tions and responsibilities. It should be 
noted that the law governing such trust 
arrangements insists that the books and 
records be available for inspection “to 
any interested persons’, that such rec- 
ords be examined periodically by an 
independent accountant, and that the 
audit report similarly be available to 
interested persons. 

The Trust and bargaining agree- 
ments will stipulate the manner of com- 
puting employer contributions (gener- 
ally at a designated percentage of 
wages or certain number of cents per 
hour) and employee contributions, if 
any. It has been the practice of most 
Welfare Funds to accumulate funds for 
a period of time prior to issuing any 
benefits, in order to build up a work- 
ing surplus. 

The benefits provided to union mem- 
bers in good standing under the gen- 
eral type of Welfare Trust include life, 
accidental death and dismemberment, 
hospitalization and surgical insurance. 
Many funds also provide some form of 
loss-of-time indemnity for non-occupa- 
tional accident or illness. (In New 
York State, this coverage is usually at 
least of an amount and duration which 
is equivalent to the State Disability 
Benefits Law. ) 

Most Funds provide these benefits 
by a group contract with an insurance 
company. Certain large Funds (such 
as the Coal Miners and Garment 
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Workers) have become self-insurers. 
Since the average auditor will more 
frequently come into contact with the 
“insurance policy” type of plan, we will 
not in this paper discuss the self- 
insured plan, although its basic ac- 
counting problems are similar (with 
the obvious exception of providing for 
actuarial reserves and test-examination 
of individual claims paid). 

Incidentally, it might be worthwhile 
to point out that when an accountant 
notes that a client is paying into a 
Welfare Fund providing New York 
State disability benefits coverage, he 
should ascertain that the client is not 
making a duplicate payment on its pri- 
vate disability insurance policy. 


Commencement of Engagement 


Prior to beginning his examination 
of a Welfare Fund, the auditor should 
ascertain that he has been officially 
engaged by the Trustees, since they 
are the only persons generally author- 
ized under the Trust Agreement to 
make such choice. 

In this type of examination, the ac- 
countant will probably deal mainly 
with the administrator and his staff. 
However, his responsibility is to the 
Trustees, the many contributing em- 
ployers and the union members. This 
engagement requires an extremely im- 
partial and intelligent approach to the 
development of audit procedures. 

The first step should be the accumu- 
lation of the various documents estab- 
lishing the Fund. The auditor should 
read and excerpt (or obtain a copy of) 
the collective bargaining and Trust 
agreements. He should, in passing, 
satisfy himself that the plan was ac- 
cepted by the Internal Revenue Bureau 
and Wage Stablization Board; when 
the plan provides New York State dis- 
ability benefits, it must also be ap- 
proved by the Workmen’s Compensa- 
tion Board. 

After thoroughly familiarizing him- 
self with the legal status and functions 
of the Fund, the auditor should then 
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turn to the most important part of his 
examination, the review of the system 
of internal control. 


Review of Internal Control 


The main form of income to a Wel- 
fare Fund will be the contributions of 
the employers and employees. Its 
prime expenses will be for insurance 
benefits and administrative expenses 
and services. 

The auditor should ascertain that 
proper control is exerted over income 
reasonably to insure that such receipts 
are promptly deposited intact in the 
bank and that proper records are kept 
thereof. As discussed later in this pa- 
per, he should correspond with em- 
ployers to verify such contributions. 
The auditor should test the computa- 
tion of employer payments and deter- 
mine whether proper safeguards are 
taken by the administrative staff to pre- 
vent errors therein. 

In connection with disbursements, 
the Trust Agreement will generally 
stipulate that major disbursements be 
by check and that each check be 
countersigned by a designated em- 
ployer-Trustee and union-Trustee. The 
Agreement will also restrict the type 
of disbursements to be made and re- 
quire that payments be approved by 
the Trustees. The auditor should 
verify that the major disbursements 
were authorized in the minutes of the 
Trustees and that such expenses were 
substantiated by proper vouchers. 


Where the plan is operated through 
an insurance contract, it would not ap- 
pear mandatory to this writer that the 
auditor check in detail the eligibility 
records of members insured or insur- 
ance costs other than to satisfy himself 
that proper internal methods are em- 
ployed in relation to eligibility record- 
keeping. However, the auditor should, 
of course, examine the master policies, 
test the insurance computation (though 
not necessarily the number of em- 
ployees reported) and correspond with 
the insurance carrier as to the existence 
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of the policy, premiums paid, unpaid 
premiums, contingent liability and re- 
turn premiums due. 


Other Audit Procedures 


In addition to the usual procedures 
employed for the verification of bal- 
ance sheet items (cash, investments, 
prepaid insurance premiums, fixtures 
and other assets, premiums payable, 
other liabilities, etc.) by direct corre- 
spondence, vouching or inspection, the 
auditor should satisfy himself as to the 
general accuracy of income received. 

In this connection, he should first 
review the system of internal control 
as previously discussed. Subsequently, 
he should confirm by direct correspond- 
ence with contributing employers the 
amount of income reflected by the 
books. This confirmation should gen- 
erally be of a test nature, encompass- 
ing employer’s reports for a period of 
from three to five months. In certain 
instances, the employer-Trustees have 
desired the complete verification of an 
entire year’s receipts, which, of course, 
should be noted when fee arrangements 
are consummated. 

In their verification requests, some 
accounting firms have asked employers 
to advise them of total contributions 
for the stipulated: period. Based on the 
experience of this writer, the auditor 
will achieve a higher percentage of 
replies if he lists, in the letter, each 
period reported and the amount of the 
employer contributions indicated by the 
Welfare Fund’s books, requesting the 
companies to verify the accuracy of the 
amounts and to indicate the date of 
payment of such contributions. This 
procedure will also tend to eliminate 
much subsequent correspondence and 
confusion, particularly since Welfare 
Funds’ income records are generally 
maintained on a cash basis, which may 
conflict with either accrual basis ac- 
counting or varying fiscal years of the 
employers. 

Where employees pay a portion of 
the Welfare contributions, such pay- 
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Procedures for the Audit of a Union Welfare Fund 


ments will generally be treated as pay- 
roll deductions and forwarded by em- 
ployers to the Fund. Verification pro- 
cedures would then be identical to those 
applicable to employer contributions. 
The audit procedures relating to in- 
surance premiums and other expense 
have been mentioned in a prior para- 
graph. In this connection, the writer 
urges the forwarding of letters at least 
to a cross-section of the vendors and 
suppliers with whom the Fund had 
transactions during the period under 
review, requesting statements of their 
account at the balance sheet date. 
The auditor should excerpt (or pref- 
erably obtain copies of) the minutes of 
the Trustees’ meetings and satisfy him- 
self that their resolutions are reflected, 


ASSETS 
ach -tbaiicn. onde aaa .a% $xxx 


Investments at cost (market 
SONNE Benga edu ome oes XxX 


Prepaid insurance premiums Xxx 


Estimated insurance return 
premiums (dividends) ... xxx 
Fixtures and other assets ... xxx 


Total 


Since the Fund has no method of 
accurately determining the amount of 
employer contributions until they are 
reported and paid, income records of 
Welfare Funds are usually maintained 
on a cash basis. The balance sheet 
should be footnoted to indicate that un- 
paid employer payments applicable to 
periods prior to the balance sheet date 
are not reflected. If such payments can 
be estimated on the basis of subsequent 
collections, an approximate figure may 
be inserted in the footnote. 

A similar footnote may be required 
where insurance dividends or retention 
return premiums are indeterminable at 
the balance sheet date. 
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where applicable, in the financial state- 
ments. Where a disbursement ap- 
proved by the Trustees does not appear 
to be stipulated in the Trust Agree- 
ment, the auditor should obtain an in- 
terpretation from the Fund’s counsel 
and, if necessary, make full disclosure 
of such fact in his report. 

The auditor should also correspond 
with the Fund’s legal and insurance 
consultants and actuaries relating to 
contingent liabilities, lawsuits, unpaid 
1e€S, Cte. 


Financial Statements 

The statement of assets and liabilities 
of a Welfare Fund operating through 
insurance contracts should appear ap- 
proximately as follows: 


LIABILITIES 


Accounts payable and accrued 


CROMUMRE «ao sites cesar $xxx 
Insurance premiums payable. xxx 
Other liabilities ............ XXX 

"DOWNS woe on a hee ae $xxx 

Unexpended employer 
COMITUIONE 06:4: on. c8eee XXX 
POtab? 2 3c see cea $xxx 


Where the Welfare Fund has as- 
sumed the New York State disability 
benefits coverage for its members, it 
will also generally have assumed the 
liability to meet assessments for addi- 
tional contributions to the State fund 
that may be levied under the Mailler- 
Condon act. A footnote to that effect 
should also be reflected on the financial 
statements. 

In passing, it might be well to point 
out that many large industrial corpora- 
tions are also subject to this Mailler- 
Condon assessment under the New 
York State Disability Benefits Law, 
especially where they are self-insurers. 
This writer does not recall having seen 
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such a footnote on the financal state- 
ments of any such corporation. In view 
of the favorable claim experience of the 
State, however, such an assessment will 
probably not be too material, although 
its eventuality is fairly certain. 

Where employees contribute to the 
plan and such payments are returnable 
upon the happening of certain events, 
the unexpended portion should be indi- 
cated separately on the balance sheet 
and disclosure made of the possible lia- 
bility for repayment. 

The financial statements should also 
contain footnotes relating to special 
contingencies such as lawsuits, etc., if 
required. 

The “income” statement would usu- 
ally appear as follows: 


Employer contributions 


Expenses : 
Insurance premiums (net). $xxx 


Administrative expenses XXX 
COPNEL CXDENSES: 0 isjeeie:0 s:s)0 Sack 
Total expenses ...... $XxXxX 
Excess of contributions over 
expenses (to unexpended 
CONTIDUTIONS) ws oes. $xxx 
Unexpended employer contri- 
butions —end of previous 
“oie ER OEE OE Tee XXX 
Unexpended employer contri- 
butions —at balance sheet 
Le ee er One F $xxx 


Where employee contributions are 
made and no repayment is provided 
for in the Trust Agreement, they should 
be included as a separate caption in 
the income statement. 

In the case of the self-insured welfare 
fund, other problems will arise, mainly 
applicable to the expenditure of funds 
for claim payments and to the establish- 
ment of actuarial reserves. Consider- 
able literature has been written in 
connection with the problem of self- 
insurers which would be of assistance 
in the event of such an audit engage- 
ment. 
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Change of Classification—Real 
Estate and Business Corporation 


Generally a real estate corporation 
taxable under Article 9 enjoys a privi- 
leged status in relation to the business 
corporation. The franchise tax for the 
real estate corporation is one-fourth of 
a mill on the value of its gross assets, if 
there has been no distribution of any 
dividend, as compared with say 544% 
of entire net income for the business 
corporation taxable under Article 9A. 

The additional tax of 2% on divi- 
dends paid can make the real estate 
status a bit hazardous. This is due to 
the fact that the term “dividend” has 
been given a rather broad scope. It in- 
cludes, for example, the distribution of 
the entire earned surplus upon dissolu- 
tion. Furthermore, earned surplus in- 
cludes any surplus resulting from any 
appreciated value in property distrib- 
uted upon dissolution. 





BENJAMIN Harrow, C.P.A., has 
been a member of our Society since 
1928. He is a Professor of Law at 
St. John’s University. 

Mr. Harrow has been a member 
of the American Institute of Ac- 
countants since 1922 and is a mem- 
ber of the New York Bar. He is 
now serving as one of the Vice- 
Presidents of the Society and is also 
on the Society’s Committee on Fed- 
eral Taxation, and is past Chairman 
of its Committee on State Taxation. 
He is also a member of the Insti- 
tute’s Committee on Federal Taxa- 
tion and its Council. 

Mr. Harrow is engaged in prac- 
tice as a certified public accountant 
and attorney in his own office in 





New York City. 
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To enjoy the privileged status of a 
real estate corporation the corporation 
must be wholly engaged in the real es- 
tate activities enumerated in Section 
182 or lose its classification as a real 
estate company. The law permits the 
real estate company to own stocks, 
bonds or other securities provided such 
holdings do not exceed 10% of average 
gross assets. If such holdings exceed 
the 10%, the real estate company loses 
its classification as a real estate cor- 
poration and becomes taxable as a busi- 
ness corporation. Upon a change in 
classification the corporation becomes 
subject to the 2% tax on its surplus. 

It is important to know just when a 
change in classification occurs, particu- 
larly if the holdings of a corporation 
keep changing during the year. Does its 
classification keep changing back and 
forth as its holdings change? 

Article 160 of the 9A regulations has 
something to say on this point. The 
first paragraph makes the statement 
that by reason of a change in the nature 
of its activities a 9A corporation may 
cease to be subject to tax under Article 
9A and become taxable under some 
other article, the converse also being 
true. “The date on which any such 
change of classification becomes ef- 
fective will be determined by the facts 
of each case.” The same regulation 
states that a real estate corporation 
becomes subject to tax under Article 
9A on the first day of the following 
year if more than 10% of its average 
gross assets is invested in securities. 
Furthermore, if in a later year 10% or 
less of the average gross assets is in- 
vested in securities, it again becomes 
subject to tax under Section 182 on 
the first day of the following year. 
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There is a different rule if the change 
in classification is due to the fact that 
the same interests own or control a 
business corporation and a real estate 
corporation and the business corpora- 
tion uses a material part of the real 
property of the real estate corporation. 
In such a case the real estate corpora- 
tion immediately ceases to be taxable 
under Article 182 and immediately be- 
comes subject to tax under Article 9A. 

The Regulations illustrate the above 
rules by examples. In the first example 
a 9A corporation which operated a 
hotel leased it to an operating company 
on April 15, 1946. The corporation had 
no other assets or business. The cor- 
poration ceased to be subject to tax as 
a 9A corporation on April 15, 1946. 
It would file as a business corporation 
for the period from January 1, 1946, to 
April 15, 1946. Its first franchise tax 
under Article 9 would be due on March 
1, 1947. 

If the corporation resumed posses- 
sion of the hotel and commenced to op- 
erate it again on June 1, 1947, it would 
again become subject to tax under 
Article 9A on June 1, 1947. Under a 
1950 amendment to Section 182.1, the 
franchise tax paid on March 1, 1947, 
as a real estate corporation would be 
prorated and the corporation would be 
entitled to a refund of one-half the tax 
paid on March 1, 1947. Under a 1947 
amendment to Section 182, on a change 
in classification earned surplus of a 
corporation formerly taxable under Ar- 
ticle 9A is excluded in computing any 
additional tax under that section (the 
2% tax on dividends). In our opinion 
the 2% tax would not apply on the 
second reclassification to that portion 
of the earned surplus which the corpo- 
ration had when it was classified as a 
real estate corporation on April 15, 
1946, It would again file as a business 
corporation for the period from June 
1, 1947, to December 31, 1947. ~ 

The third example is one of a cor- 
poration that owned two parcels of 


property. It sold one of them on April 
1, 1946, and immediately invested the 
proceeds in municipal bonds. Since 
more than 10% of the average gross 
assets for the year 1946 consisted of 
securities the corporation loses _ its 
classification as a real estate company 
and becomes subject to tax under Ar- 
ticle 9A on January 1, 1947. 

If during the year 1947 the corpora- 
tion sells the securities and purchases 
another parcel of real property and, on 
the basis of the average gross assets for 
the year, the holdings in securities were 
less than 10% of the average gross as- 
sets including the sescurities, the cor- 
poration ceases to be taxed under Arti- 
cle 9A and becomes subject to tax un- 
der Section 182 on January 1, 1948. 


Dividends 


A dividend is taxable income to the 
stockholder. Section 359 of the Income 
Tax Law defines it as “any distribution 
made by a corporation out of its earn- 
ings or profits to its shareholders or 
members, whether in cash or in prop- 
erty or in stock of the corporation, 
other than stock dividends.” If a cor- 
poration has a deficit and no earnings 
or profits, a distribution in the account- 
ing and legal sense is a return of capi- 
tal. Under the federal law a distribu- 
tion is nevertheless taxable as a 
dividend to the extent of current year’s 
profits even though the corporation has 
an overall deficit. Although the state 
law has no similar provision the At- 
torney General issued an opinion in 
1937 holding that a distribution from 
curent earnings is a taxable dividend, 
even though paid when the capital of 
the corporation was impaired. This 
ruling has been followed in one court 
case.! In our opinion there is no sanc- 
tion for this in the Income Tax Law 
or Regulations. 

Dividends are income for the year in 
which payable. On the accrual basis that 
would be the record date as of which 


1 People ex rel. Cowan v. Graves (1940) ; 258 App. Div. 699, affd. 284 N.Y. 628. 
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the stockholder becomes entitled to the 
dividend. On the cash basis the tax- 
payer is in constructive receipt of the 
dividend on the date on which it is pay- 
able. However, if the corporation cus- 
tomarily mailed dividend checks on 
December 31, and in the regular course 
of the mail the check is not received 
until January of the following year the 
dividend is taxable in the following 
year. The federal rule is different. 
Both for accrual and cash basis tax- 
payers the dividend is not taxable until 
the year it is received. 

A stock dividend, that is a dividend 
paid in stock of the company declaring 
the dividend, is not subject to tax. The 
law itself (Section 350.8) defines a 
stock dividend as “new stock issued 
for surplus or profits capitalized to 
shareholders in proportion to their 
previous holdings.” Article 64 of the 
Regulations provides that dividends 
paid in stock which has once been 
issued and subsequently reacquired are 
taxable. The inclusion of a dividend 
paid in treasury stock has received 
the sanction of the court.? 

Until a recent Tax Court decision,° 
the federal rule was thought to be dif- 
ferent. Now there may be some doubt. 
Because of the importance of the deci- 
sion the Schmitt case is now being re- 
considered by the entire court. If the 
stock dividend gives the stockholder an 
interest in the corporation different 
from what he had before he is in receipt 
of taxable income. Under state law all 
stock dividends are non-taxable. There 
is a provision in the law (Section 
359.2m) that may make a stock divi- 
dend taxable. If before or after the dis- 
tribution of a stock dividend the cor- 
poration “proceeds to cancel or redeem 
Its stock at such time and in such man- 
ner as to make the distribution and 
cancellation or redemption in whole or 
In part essentially equivalent to the 
distribution of a taxable dividend”, the 


amount received becomes a_ taxable 
dividend. 

Under the federal law a regulated 
investment company may allocate dis- 
tributions between ordinary income and 
capital gains and the distribution wil 
be taxed to the stockholders in accord- 
ance with this allocation. There is no 
similar provision under state law and 
all distributions from regulated invest- 
ment companies are taxed as ordinary 
income. 


Interstate Commerce and Taxation 

In Report Bulletin 17+ of the New 
York Tax Service, Prentice-Hall com- 
ments on the Supreme Court cases that 
have dealt with the taxation of inter- 
state commerce in the past thirty years 
under the caption, “Milestones in In- 
terstate Commerce.” This is supple- 
mented by a chart of the principal cases 
together with the Court’s decision, the 
type of tax involved, etc. Prentice-Hal 
notes that the over-all trend is toward 
an enlargement of the power of states 
to tax interstate commerce. Lawyers 
and accountants will want to read the 
report and get the chart. 

The subject merits some further 
comment. The Constitution of the 
United States gives Congress the power 
to regulate commerce among the states°® 
and this power has been construed as 
preventing a state from imposing a tax 
that would constitute a restriction or 
burden on interstate commerce. Of 
course every tax is a burden, but since 
a state does have the power to tax 
property within its jurisdiction on busi- 
ness carried on within its geographical 
boundaries even though the property 
or business is part of a larger business 
interstate in character, the question 
becomes one of determining whether 
the burden is an unnecessary one or one 
that discriminates unduly against inter- 
state commerce. It is a question of 
degree. 


2 People ex rel. Clark v. Gilchrist (1925) ; 214 App. Div. 117. 
3 Joseph P. Schmitt, 19 T.C., No. 114, March 9, 1953. 


4 March 2, 1953. 
> Article 1, Section 8. 
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Maintaining an Office 
for Soliciting Orders 


The first case on the Prentice-Hall 
chart is Cheney Bros. Co. v. Mass.,° 
decided in 1918. The corporation was 
organized in Connecticut and main- 
tained a selling office in Boston. Five 
salesmen were attached to the office; 
four of them traveled through New 
England. Orders were subject to ap- 
proval by the home office in Connecti- 
cut and shipments were made directly 
to purchasers from Connecticut. No 
stock of goods was kept in Boston, 
only samples used in taking orders. 
The Court held the Massachusetts tax 
invalid as one on doing an interstate 
business. The tax is referred to as an 
excise tax, but it was based upon allo- 
cated corporate income. 

The Prentice-Hall chart does not go 
beyond the year 1940 so that it does not 
include the case of West Publishing 
Co. v. McColgan,’ where the Court up- 
held a California net income tax on a 
foreign corporation which maintained 
salesmen in the state who solicited or- 
ders for acceptance in and shipment 
from Minnesota. The salesmen re- 
ceived payments on orders taken by 
them, collected delinquent accounts and 
made adjustments in cases of com- 
plaints. The Court sustained the tax as 
an income tax although a franchise tax 
on the privilege of engaging in the busi- 
ness carried on would have been in vio- 
lation of the interstate commerce clause. 
The U. S. Supreme Court affirmed the 
decision.® 

Article 141 of the Regulations under 
Article 9A provides that the solicitation 
of orders through traveling salesmen or 
a sales office does not constitute the 
taxable doing of business if that is the 
corporation’s only activity in New 
York. The Regulation further pro- 
vides that the orders must be forwarded 


246 U. S. 147. 


328 U.S. 823 (1946). 
254 U.S. 113 (1920). 
266 U.S. 271 (1924). 
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to the home office outside the state for 
acceptance and the merchandise must 
be shipped from a point outside the 
state. New York considers the activ- 
ities in New York as being part of in- 
terstate commerce. If the foreign cor- 
poration maintained a stock of goods 
in New York and filled the orders from 
its New York stock, the corporation 
would be subject to the New York 
franchise tax (Example 2, Article 141). 


Interstate Commerce—Allocation 

If a foreign corporation is doing 
business in New York and is subject 
to tax under the income basis, New 
York may take into account the entire 
net income of the corporation, includ- 
ing interstate income, provided it sub- 
jects to tax only the portion allocated 
to New York under an allocation for- 
mula. Such a formula was sustained in 
Underwood Typewriter Co. v Cham- 
berlain? and in Bass, Ratcliff & Gret- 
ton, Ltd. v. State Tax Commission." 
In the latter case, an English Company 
maintained offices in Chicago and New 
York. While the business as a whole 
operated at a profit, the federal income 
tax return showed a loss from United 
States business and the corporation 
paid no tax. Nevertheless in accordance 
with the New York allocation formula 
a portion of the total net income of 
the business was‘assigned to New York 
and the Supreme Court held that the 
franchise tax based upon entire net 
income was not a prohibited burden 
on foreign commerce. 


Liquidation Under Section 354(9) 


The 1952 Legislature added subdivi- 
sion 9 to Section 354. This provision 
permitted the distribution of property 
in complete liquidation of a corporation 
without the immediate recognition of 
gain. The provision is similar to Sec- 
tion 112(b)(7) of the Internal Rev- 


27 Calif. 2d, 705, 166 P. (2d) 861 (1946). 
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enue Code. The law was effective in 
the case of complete liquidations of 
corporations occurring within one cal- 
endar month in 1951 or 1952. 
The Tax Commission recently issued 
a ruling!! on the question of whether a 
corporation must actually be dissolved 
in order to meet the requirements of a 
complete liquidation under Section 
354(9). The Regulation (Article 
493(i), sub. 21) is silent on the specific 
question. It does say that “it is not 
necessary that the corporation dissolve 
in the month of liquidation, it is essen- 
tial that a status of liquidation exist at 
the time the first distribuion is made. 
A status of liquidation exists when 
the corporation ceases to be a going 
concern and its activities are merely for 
the purpose of winding up its affairs, 
paying its debts and distributing any 
remaining balance to its shareholders.” 
Deputy Commissioner Kassell says 
that by implication the Regulation re- 
quires the dissolution of the corporation 
to effect a complete liquidation within 
the meaning of the statute. Neither the 
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statute nor the Regulation contains a 
time limitation for such dissolution. 
Commissioner Kassell notes that the 
Regulations under the Internal Revenue 
Code (Section 29.115-9) provide that 
a dissolution within one year after a 
distribution in liquidation satisfies the 
statutory requirement of complete liqui- 
dation and removes any question of 
such distribution being a taxable divi- 
dend. Commissioner Kassell adds that 
such a statutory construction does not 
appear to be unreasonable. He therefore 
concludes that there can be no complete 
liquidation of a corporation within the 
meaning and intent of Section 354(9) 
unless there is a dissolution of the cor- 
poration within one year after the 
liquidation. 

The Commissioner was also asked 
to rule on the effect of a reacquisition 
by the corporation of property subse- 
quent to a liquidation. To this Com- 
missioner Kassell says that such a re- 
acquisition results in a failure to meet 
the requirement of complete liquida- 
tion. 


ORD 


MORE ABOUT AN INCORPORATOR 


One of the important—yes and pleasant—results of publishing historical 
articles is that so frequently they bring to light other incidents of which the 
authors had never heard. The story of The Incorporators of the New York State 
Society of CPA’s in the March, 1953, issue of this magazine had just such an 


outcome. 


Before noon of the day when that issue of the magazine was delivered by 
the postmen, this Committee’s attention was directed to a novel incident—one 
which had never occurred previously and which could not happen again. 

At the Annual Meeting of the Society on May 13, 1946, President Donaldson 





read a scroll which tie Directors had prepared for Farquhar J. MacRae the ortly 
living charter member of the Society. The scroll was inscribed as follows: “The 
Board of Directors of The New. York State Society of Certified Public Account- 
ants in the fiftieth year of the Society, awards this Charter Member Certificate 
to Farquhar J. MacRae, a charter member in recognition of his loyal and con- 
tinuous membership since the founding of the Society in 1897 and his many 
contributions to the development of its activities.” 


—Tue ComMMITTEE ON History. 
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Conducted by Louis H. Rappaport, C.P.A. 


The 18th annual report of the Se- 
curities and Exchange Commission was 
recently published. It covers the fiscal 
year ended June 30, 1952. Like “Omni- 
bus” on television, the report has 
something for everybody. There is a 
lot in it which will interest people 
generally. This article will tell about 
those items in the report which will 
interest accountants particularly. 


Independence of Accountants 


Most accountants appreciate the ne- 
cessity of preserving their independ- 
ence and scrupulously avoid having 
financial interests in or relationships 
with their clients which would in any 
way create doubt as to their independ- 
ence as accountants. The rules of pro- 
fessional conduct contain provisions 
designed to prevent an accountant from 
holding himself out as independent 
when, in fact, he is not. Despite all that 
has been written and said on the sub- 
ject, no year goes by but what some 
accountant stubs his toe at the SEC— 
frequently in the most obvious way. 
This is one aspect of the practice of 
accountancy that the SEC has helped 
to sharpen and define. 

The latest annual report of the SEC 
points out that in a number of cases 
evidence developed by its staff indicated 
that the financial statements included 
in registration statements filed with 
that agency had been certified by ac- 
countants who, under the rules of the 
Commission, could not be considered 





Lours H. Rappaport, C.P.A., has 
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independent of the registrant. One of 
these registrants was a new investment 
company whose certifying accountant 
was also its treasurer, a director and a 
stockholder. Any one of these relation- 
ships would have been enough to dis- 
qualify the accountant from certifying 
for SEC purposes. 

Two other cases were cited by the 
SEC in which the accountants were 
deemed not to comply with the Com- 
mission’s standards of independence. 
The cases were similar in that the dis- 
qualifying relationships were not dis- 
covered until shortly before the regis- 
trations were to have become effective. 
In both cases the accountants had 
served the clients for many years and 
during the period for which they cer- 
tified financial statements included in 
the registration, they had participated 
in real estate transactions with officers 
of the registrants under circumstances 
which led to the conclusion that the ac- 
countants could not be considered in- 
dependent of the registrants. In both 
cases new accountants were appointed, 
but there resulted delays and expenses 
which could have been avoided. 


Events Subsequent to the 
Balance Sheet Date 


This remains one of the most pro- 
vocative fields in all accounting litera- 
ture. The SEC in its current annual re- 
port makes a significant contribution. 
The Commission reports the case of a 
company in the liquor business which 
filed an annual report with the SEC 
under the 1934 Act. A note to the bal- 
ance sheet disclosed that, within the 
month subsequent to the balance sheet 
date, settlement in a substantial amount 
had been made in respect of claims 
against the company relating to its sale 
several years previously of investments 
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Accounting at the S. E.C. 


in certain companies. The accountant’s 
opinion covering the financial state- 
ments was signed approximately seven 
weeks after the settlement date. 

The SEC requested and obtained 
the filing of revised financial statements 
reflecting the settlement and based its 
request on the fact that the accountants 
had knowledge of the final status of 
the claims when they signed their 
opinion. 


Property Acquired for Stock 

One of the cases discussed by the 
SEC in its annual report dealt with the 
accounting followed by a company that 
applied for listing of its shares for trad- 
ing on an exchange. The company had 
issued certain of its no par value shares 
for property and reflected the property 
in the financial statements on the basis 
of an arbitrary value of 50 cents for 
each of the shares issued. Concurrently 
shares of the same issue had been sold 
to yield the company 10 and 15 cents 
a share. Subsequently the shares were 
converted into one-quarter of their 
number with a par value of 10 cents a 
share. In order to eliminate the over- 
statement in the property account aris- 
ing from the use of the arbitrary (50 
cents per share) value, the capital sur- 
plus applicable to the shares issued for 
property, which resulted from the con- 
version, was required to be applied in 
part to reduce the property accounts to 
values comparable to the consideration 
received for shares sold for cash. 


Depreciation Based on 
Replacement Cost 


During the year covered by the pres- 
ent report the SEC states that it had to 
reconsider in the light of existing con- 
ditions many of the problems which 
developed during World War II. 
“For example,” says the Commission, 
“there was renewed advocation—not 
concurred in to any large extent by ac- 
countants and corporate officials gen- 
erally—for the application of the theory 
that depreciation of fixed assets is re- 
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lated directly to replacement and that 
provisions from income for deprecia- 
tion are inadequate unless they will 
provide for the replacement of the ap- 
plicable assets at the time they are 
retired from service. Some holders of 
this view would, in effect, abandon 
historical costs completely by adjusting 
such costs, in financial statements, to 
reflect changes in the purchasing power 
of the dollar’. 

The Commission had previously 
stated that it would continue to require 
adherence to historical costs in state- 
ments filed with it. The SEC now says 
that it has found no _ justification 
for changing its requirements in this 
respect. 


Business Combinations; 
Purchase vs. Pooling 


One of the accounting research bul- 
letins (No. 40) of the AIA deals with 
the subject of business combinations 
and sets forth certain criteria under 
which a combination may be considered 
to be a purchase or a pooling of inter- 
ests. The importance of the distinction 
lies in the fact that in a purchase the 
assets purchased should be recorded on 
the books of the acquiring company at 
cost irrespective of the amounts at 
which they are carried on the books of 
the selling company; in a pooling the 
necessity for a new basis of account- 
ability does not arise and earned sur- 
plus of the constituent companies may 
be carried forward. 

In its 18th annual report the SEC 
discusses a case in which the distinction 
between a purchase and a pooling was 
important. It arose in connection with 
the filing of preliminary proxy solicit- 
ing material submitted by a food manu- 
facturing company with total assets of 
$95,000,000. The material filed with the 
SEC included a pro forma balance 
sheet giving effect to the acquisition of 
the net assets of a company with total 
assets of $15,000,000. 

The registrant issued 115,000 shares 
of its common stock, $25 par value per 
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share, for the net assets of the company 
to be acquired. This represented the 
issuance of approximately 20% addi- 
tional stock. The sum of $2,296,000, 
representing the excess of the common 
stock equity of the company to be ac- 
quired over the par value of the regis- 
trant’s stock, was reflected in the pro 
forma balance sheet in earned surplus. 
Since the transaction was represented 
as a purchase, and it so appeared to the 
Commission, the SEC required the 
aforementioned credit to be made to 
capital surplus rather than earned 
surplus. 

In its discussion of this case, the 
SEC stops there. The case, it seems to 
us, leaves unanswered certain ques- 
tions: if this was deemed to be a pur- 
chase, what was the justification for 
recording the assets acquired at the 
amounts at which they appeared in the 
accounts of the selling company, or 
did this, in effect, represent cost to the 
purchaser? What was the fair value of 
the stock issued for net assets? These 
are matters which are, in our view, 
more important than the carry-forward 
of earned surplus. 

In another case there was a filing of 
a registration statement under the 1933 
Act, in which the SEC also had to con- 
sider the matter of business combina- 
tions. In this case the registrant was 
organized for the purpose of joining 
a number of companies engaged in the 
oil business. The registrant stated that 
the transaction was a purchase (as dis- 
tinguished from a pooling ) and that the 
assets of all the companies should be 
stated on the basis of an amount, agreed 
upon by the constituents, representing 
the value of the shares issued. On this 
basis the balance sheet would have 
shown total assets of $14,500,000 and 
capital surplus of $10,000,000. 

The Commission states that giving 
consideration to the nature and effect 
of the transactions resulting in the for- 
mation of the registrant and its absorp- 
tion of the businesses of its predecessor 
and subsidiary companies, it concluded 
that the transaction in substance in- 
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volved a pooling of interests. As a re- 
sult the balance sheet of the registrant 
reported total assets of $8,400,000 and 
capital surplus of $4,100,000. What 
the Commission does not say is what 
were the circumstances which led it to 
conclude that this case involved a pool- 
ing rather than a purchase. 


Treatment of Arrearages 
in Reorganization 


A manufacturing company filed pre- 
liminary proxy soliciting material to be 
used in connection with a meeting of 
stockholders at which it was proposed 
to effect a plan of recapitalization in 
order to eliminate accumulated and un- 
paid dividends of $8,600,000 on the 
preferred stock. The proposed recapi- 
talization was to be effectuated through 
a statutory merger of the company with 
its wholly-owned subsidiary. 

The plan contemplated the issuance 
by the surviving parent company of 
debentures and new common stock pri- 
marily to the holders of the preferred 
in exchange for their preferred shares 
and in satisfaction of the unpaid divi- 
dends on this stock. A pro forma bal- 
ance sheet included in the preliminary 
proxy statement gave effect to the pro- 
posed recapitalization. In this balance 
sheet earned surplus of the parent com- 
pany in amount of $578,000 was 
brought forward in the merger as 
earned surplus of the surviving com- 
pany rather than as capital surplus. 

As is usual in cases of this kind, the 
Commission wrote the company a let- 
ter in which it pointed out that the 
dividend arrearages far exceeded the 
earned surplus. In view of this fact the 
SEC said earned surplus should be 
brought forward in the merger as capi- 
tal surplus, and that after the merger, 
accumulated earned surplus should be 
dated from the date of reorganization. 
As a result the pro forma balance sheet 
in the final proxy statement was 
changed to reflect the earned surplus 
of the company as capital surplus aiter 
the merger. 
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Conducted by SAMUEL S. REss 


Unemployment Insurance 

Contribution Rates 

The New York State Experience 
Rating Notices mailed to employers 
recently, assigned the contribution rate 
to be used when reporting contribu- 
tions due on the quarterly reports due 
on April 30, July 31, October 31, 1953, 
and January 31, 1954. 

The notice indicates that the size of 
fund index as of July 1, 1952, was 9.2 
per cent. That index means that indi- 
vidual employer rates can range from 
0.7% up to 2.7% for the year 1953 
depending upon the individual em- 
ployers experience factor. Employers 
whose experience factors totalled 6 or 
less, or were of insufficient age, or were 
delinquent for payments to the fund, 
were assigned 2.7% rates. Other em- 
ployers were granted reduced rates. On 
a million dollar annual payroll a re- 
duction in rate of 0.1 per cent could 
mean a saving of $1,000.00 in contri- 
butions payable by the employer. It 
is advisable therefor that the account- 
ant examine the Experience Rating 
Notice received by his client for the 
purpose of checking on the rate as- 
signed to the employer. 

Fach of the four factors used in de- 
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termining the individual employer’s 
class should be checked. These factors 
are: 

1. The “Benefit” factor which carries 
the most weight in determining the 
employer contribution rate. The bene- 
fit factor value ranges from “O” to 16 
points depending upon the amount per- 
centagewise of the employer’s account 
benefit experience ; 

2. The “Quarterly” factor, deter- 
mined by taking the sum of the per- 
centage decreases in remuneration (all 
earnings, including amounts paid to in- 
dividual employees in excess of $3,000 
during the calendar year) paid from 
one quarter to the next for the 12 quar- 
ters of the 3 consecutive years prior 
to July Ist, 1952. This factor is worth 
from zero to 2 points depending upon 
the sum of the quarterly decrease quo- 
tients. It is important in this regard 
to allocate bonus payments equally over 
the four calendar quarters rather than 
to charge the entire amount of the 
bonus to one quarter, which in most 
cases is the fourth quarter of the year. 
The effect of charging the bonus pay- 
ment to the fourth quarter rather than 
spreading it out among the four cal- 
endar quarters of the year is to create 
a percentage decline from the fourth 
quarter of the year to the first quarter 
of the following year with an adverse 
result in the employer’s experience 
rate. 

3. The “Annual” factor, consisting 
of the “0” to 2 points granted if the 
sum of the annual percentage decreases 
in taxable wages from the first to the 
second and the second to the third of 
the 3 consecutive calendar years im- 
mediately preceding July Ist, 1952, 
falls within the sum of certain percent- 
age decreases set forth in the law rang- 

(Continued on page 357) Riese 
III 
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A forum for the exchange of views and information on all 








aspects of the administration of an accounting practice. 








Conducted by Max B tock, C.P.A. 


Tax Season Post Mortem 

Now is time to review the perform- 
ance of your tax department proce- 
dures during the personal income tax 
period just closed. Record, for consid- 
eration prior to next year’s tax period, 
the failures and weaknesses that were 
recognized and what can be done to 
avoid them. List the improvements 
that you recognize are possible. Do not 
trust to your memory. This policy, 
each vear, will make possible a steady 
improvement in the efficiency of your 
tax department and in the effectiveness 
of staff members who participate in the 
preparation and review of tax returns. 


Pencil Copy Returns for Clients 
Are Successful 


This department has been a prime 
mover in advocating the reproduction 
of tax returns by photo or other me- 
chanical methods. The idea received a 
good reception except for one seeming- 
ly insurmountable obstacle, namely, the 
mailing of pencil copy returns to 
clients. How would the clients react? 
Would the returns be legible? Would 
it constitute a lowering of standards? 

Several firms, who prepare many 
hundreds of individual income tax re- 
turns annually, have, with some cour- 
age, sent out reproduced pencil copy 
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returns. They eagerly awaited clients 
reactions, and, strangely, very few were 
received, and none of a critical nature. 
One firm reported an unexpected inci- 
dent, namely, that the client was so im- 
pressed by the possibilities of the repro- 
duction method that he asked to see 
the machine at work. It is possible that 
some unfavorable impressions were not 
reported, but the accountants involved 
were obviously pleased with the results. 

The problem of legibility of the re- 
turns was overcome by having men 
print the details. This alleviated the 
poor handwriting problem. It was 
found, however, that slightly more time 
was consumed in the preparation be- 
cause greater care was exercised. This 
was offset, by an enormous margin, by 
the elimination of typing and _ proof- 
checking. A substantial economy was 
realized in typing costs. Equally im- 
portant was the ability to get returns 
out earlier and more quickly; also, < 
very marked reduction in the physical 
and nervous strains in the typing de- 
partment that generally prevail during 
the tax seasons. Another benefit was 
the ability to get out financial state- 
ments earlier, and without much pres- 
sure. 

Unfortunately, New York State tax 
returns may not be reproduced. Efforts 
will be made, at a later date, to get the 
acquiescence of the State Tax Com- 
mission. When that is accomplished 
accountants will have fully eliminated 
one of the “terrors” of the profession. 


Improving Staff Meetings 

The use of a blackboard, or a similar 
device, can make some staff meetings 
far more effective than they could 
otherwise be. This is so because many 
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people learn more rapidly by sight 
than by hearng. Moreover, illustra- 
tions are usually helpful for every- 
one. 

Problems involving fine points of 
financial statement form, footnotes, 
methods and forms of disclosures, im- 
proved language, work paper form, ad- 
justing entry explanations, and numer- 
ous other matters of common interest. 
can be dealt with more successfully if 
the oral discussion is supplemented by 
visual illustrations. 

Space problems may rule out the use 
of a blackboard in a small or crowded 
office. However, there are available 
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folding easels (tripods) which permit 
the use of extra large size pads of pa- 
per. These gadgets will be found satis- 
factory in most cases. They are not too 
costly and when folded up require lit- 
tle space. They can be placed behind a 
door or cabinet, or in any inconspicu- 
ous spot. 

A particular advantage of the paper 
board is that illustrations may be pre- 
pared in advance. Further, sheets that 
may be used again at a later date can 
be preserved. Firms that hold staff 
meetings and do not use visual aids 
would do well to give this matter con- 
sideration. 
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(Continued from page 355) 


ing from 40% or more down to less 
than 10%. 

4. The “Age” factor, depending upon 
the number of years the employer has 
been liable for contributions under the 
law, may result in an employer picking 
up from .5 points, if his liability for 
contributions has been less than 5 
years, to 2 points, if his coverage has 
extended over a period of 13 years or 
more. 

Employers not otherwise eligible for 
reduced rates should explore the pos- 


sibility of having joint accounts estab- 
lished in order to become qualified. The 
rules of the Industrial Commissioner in 
this regard should be strictly followed. 
In event of any business transfer in 
whole or in part, notice should be given 
to the Industrial Commissioner. Where 
an adverse experience rate resulted 
from continuing a joint account long 
after its usefulness had expired, it 
should be dissolved. Any party to the 
joint account may apply to the Com- 
missioner for its dissolution. 
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Important Notice 


Certified Public Accountancy 


On March 27, 1953 the Regulations of the 
Commissioner of Education relating to certi- 
fied public accountancy were amended. These 
amendments will affect the May, 1953 ex- 
amination as well as future examinations. 
We are transmitting herewith a copy of the 
new Sections 91 and 92 of the regulations so 
that you may be fully informed as to their 
content. Furthermore we are including with 
the regulations this special notice which em- 
phasizes certain of the more important fea- 
tures of the regulations and indicates how 
they will be interpreted. 


Subjects of the Examination 


Two groups of subjects have been estab- 
lished for the examination in certified public 
accountancy, as follows: 


Group 1—the subjects of theory of accounts 
and of commercial law 

Group 2—the subjects of practical account- 
ing and of auditing. 


Admission to Group 1 Subjects 


Candidates shall be entitled to admission 
to the Group 1 subjects after they have 
graduated from college and completed the 
registered accountancy curriculum therein, 
or have graduated from college and have had 
equivalent college training in accountancy as 
determined by the commissioner of educa- 
tion. 


Admission to Group 2 Subjects 


Candidates shall be entitled to admission 
to the Group 2 subjects after they have passed 
Group 1 subjects and they have completed 
three years experience in the public. practice 
of accountancy satisfactory to the State 
Board of Certified Public Accountant Ex- 
aminers ; or 

Candidates with satisfactory experience 
may elect to be admitted to the Group 2 sub- 
jects While They Are Sitting for Group 1 
subjects. They may not sit for Group 2 sub- 
jects Only unless they have passed both 
subjects of Group 1. 


Sections 91 and 92 of the Regulations 
Mean: 


a A candidate who has been declared 
eligible for admission to both subjects of 
Group 2 may postpone the taking of these 
subjects until after he has successfully com- 
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pleted both subjects of Group 1. He must, 
however, make the specific request to post- 
pone the subjects of Group 2 2 when requesting 
the admission card for a particular examina- 
tion. Furthermore, immediately upon receipt 
of the admission card he should check to see 
that his request has been observed. All 
subjects must be taken in accordance with 
the admission card issued to the candidate, 
and an automatic failure will be assigned 
for all subjects for which he does not report. 

b Candidates approved for admission to all 
subjects, including practical accounting, 
under prior regulations may have already re- 
ceived passing grades in one of the Group 1 
and one of the Group 2 subjects. Such candi- 
dates may also request permission to postpone 
the taking of the remaining Group 2 subject 
until such time as the Group 1 subject has 
been passed. Such request must also be made 
clearly to the Department before the admis- 
sion cards are mailed. 

> Any candidate who takes one or both of 
the Group 2 subjects without having previ- 
ously passed the Group 1 subjects, or qwithout 
sitting for the Group 1 subjects at the same 
examination, will NOT receive credit for 
either one or both of the Group 2 subjects 
taken at that examination, in which he may 
receive satisfactory ratings. 

A candidate, for example, who appears for 
the Group 2 2 subjects on the first two days of 
the examination, as indicated on his admis- 
sion card, and is for any reason unable to 
appear on the third day of the examination 
for the Group 1 subjects, will not receive 
credit for either subject of Group 2 in which 
he may receive a satisfactory rating. 

d Candidates who do not receive satisfac- 
tory ratings in both subjects of Group 1 at 
any one sitting, must be reexamined in both 
subjects. Candidates who pass either subject 
in Group 3 in accordance with the regula- 
tions, a NOT be reexamined in that sub- 
ject. Candidates who receive credit for 2 of 
the 4 subjects under prior regulations will 
not be required to be reexamined in such 
subjects. Candidates who have passed one or 
both of the remaining subjects between 
January 1, 1947 and January 1, 1953 will not 
be required to be reexamined in either or both 
of these remaining subjects. 


Admission Fees 


All fees for admission to the examinations 
in certified public accountancy accept: | by 
the Department prior to March 27, 1953 will 
be handled pursuant to the statute and regu- 


lations in existence prior to that date 
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Official Decisions and Releases 


Applications postmarked after March 26, 
1953 must be accompanied by the following 
fees : 

a All new applications for first admission 
to any part of the examination must be ac- 
companied by a fee of $30. 

b All requests for readmission in any sub- 
ject or subjects, postmarked after March 26, 
1953 must be accompanied by a fee of $5. 


Recommendation 

t is strongly recommended that all candi- 
dates entering the examination in certified 
public accountancy study carefully the new 
provisions of Sections 91 and 92 in conjunc- 
tion with this special notice. Careful ob- 
servations of the new regulation will assure 
more effective handling of the application for 
certificate as certified public accountant. 
April 13, 1953 


Amendments to the 
Regulations of the Commissioner 
——_ March 27, 1953 
Sec Professional requirements. 1. The 
ex xamination in certified public accountancy 

shall consist of 

Group 1—the subjects of theory of accounts 
and of commercial law 

Group 2—the subjects of practical account- 
ing and of auditing. 


Candidates for the certified public accountant 
certificate who have been graduated from a 
college offering a curriculum in accounting 
which shall have been registered by the 
Department or otherwise have complied with 
the education requirements of the Education 
Law shall be entitled to admission to the 
subjects of group 1 of the examination. 
2. Candidates shall be entitled to admission 
to the group 2 subjects of the examination. 
a. who have passed the subjects of 
group 1 or 
b. while sitting for the subjects of 
group 1 and 
c. who have completed three years ex- 
perience in the intensive diversified appli- 
cation of accounting principles and in the 
intensive diversified application of auditing 
procedures in the public practice of ac- 
countancy satisfactory to the State Board 
of Certified Public Accountant Examiners, 
subject to review by the Commissioner of 
Education. The said experience shall be 
completed not less than 90 days prior to 
the date of the examination. The State 
Board of Certified Public Accountant Ex- 
aminers shall accept service in the armed 
forces of the United States subsequent to 
July 1, 1940 on the basis of one month’s 
credit for each six months’ service with a 
maximum credit of eight months. 
3. Candidates who fail either subject of 
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group 1 of the examination shall be re- 
examined in both subjects. Candidates who 
pass either subject in group 2 shall not be 
re-examined therein. Notwithstanding the 
foregoing, candidates who were admitted 
under previous regulations, and who have 
passed any two subjects of the four required 
subjects at any one sitting between January 
1, 1947 and January 1, 1953, and subsequently 
pass the remaining subjects, shall not be 
re-examined in such subjects. Upon passing 
the subjects of both groups 1 and 2 and meet- 
ing all other requirements established by law 
and the regulations of the Commissioner, 
the candidate will be entitled to the certified 
public accountant certificate. 


Sec. 92. Other requirements. 1. The cer- 
tified public accountant examination shall be 
held at such times and places as shall be de- 
termined by the Commissioner. 

ye 

3. Each application for admission to the 
subjects of group 1 of the examination must 
be accompanied by a recent photograph ap- 
proximately two by three inches in size and 
by a fee of $30, which fee shall entitle the 
candidate to admission to one examination in 
the subjects of group 1 and to admission to 
one examination in the subjects of group 2. 
A fee of five dollars is required for each re- 
examination in any subject or subjects. Any 
candidate who has failed any subject in four 
successive examinations to which he has 
been admitted shall not be eligible for admis- 
sion to any subject in the two succeeding 
examinations. Such ineligibility holds even 
if the candidate does not take consecutive 
examinations scheduled by the Department. 
Candidates are required to sit for all subjects 
indicated on their admission card. They will 
be assigned an automatic failure for all sub- 
jects for which they do not report. 

4 ee ee 

5. An application for admission to the sub- 
jects of group 1 shall be filed with the 
Department not less than 30 days prior to the 
date of the examination; an application for 
admission to the subjects of group 2 shall 
be filed with the Department not less than 
90 days prior to the date of the examination. 
Any false or misleading information in con- 
nection with any application may be cause for 
exclusion from the examinations on the 
ground of lack of good moral character. If 
the Department finds that the application is 
complete and that all of the requirements 
have been met, it shall issue to the applicant 
an admission card which shall advise him of 
the time, date and place of the examination. 
When the candidate submits each examina- 
tion paper he shall exhibit his admission card 
to the examiner. At the conclusion of the 
final examination the examiner shall retain 
the card. 

6. * * * * 
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have required the intensive application of 
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The State Education Department 


Notice to Candidates for the C.P.A. countant Examiners shall accept service in 
the armed forces of the United States 


Examinations subsequent to July 1, 1940, on the basis 

The employment submitted by candidates of one month’s credit for each six months’ 
applying for admission to the practical ac- service with a maximum credit of eight 
counting and auditing examinations must months. The three years required experi- 
satisfy the statute and regulations as stated ence shall be completed not less than ninety 
below: days prior to the date of the examination.” 


Article 149, Section 7401, paragraph 4 of Generally, experience satisfying the re- 
the Education Law defines the public practice quirements is more readily obtained under 
of accountancy as follows: the supervision of a practicing certified pub- 
lic accountant. However, experience earned 
in the employ of a noncertified public practi- 
tioner or firm of practicing public accountants 
or the practice of public accounting on the 
candidate’s own account will be evaluated. 

The experience presented by the candidate 
must satisfy the test of diversity in applying 
a variety of auditing procedures and _ tech- 
niques to the usual and customary financial 
transactions recorded in accounting records, 
and must be on a full-time basis. Assign- 
ments involving the writing up of books for 
clients or work of a clerical nature performed 
in the office of a public accounting firm, cer- 
tified or noncertified, does not satisfactorily 
meet the requirement. The attestations of 
employers (and letters of clients, where the 
candidate is practicing on his own account) 
should include sufficient detail to determine 
the diversity of the candidate’s experience 
NE EE ees : ; ; in the intensive application of accounting 

Section 91, paragraph 2 of the Regulations principles and auditing procedures in the 
of the Commissioner of Education reads as public practice of accountancy. It is upon the 
follows : evaluation of the nature and quality of the 

“Candidates who complete three years of | experience and its sufficiency to meet the 
diversified accounting experience satisfac- requirement that the determination is made 
tory to the State Board of Certified Public by the board as to whether or not more than 

\ccountant Examiners, subject to review three years of such experience would be re- 

by the Commissioner of Education, shall quired. It is possible that the board could 

be entitled to admission to the examination require up to six years of such experience, 


“The public practice of accountancy 
within the meaning of this article is defined 
as follows: A person engaged in the public 
practice of accountancy who, holding him- 
self out to the public as an accountant, in 
consideration of compensation received or 
to be received by him, offers to perform or 
does perform, for other persons, services 
which involve the auditing or verification 
of financial transactions, books, accounts 
or records, or the preparation, verification 
or certification of financial, accounting or 
related statements intended for publication 
or for the purpose of obtaining credit, or 
who, holding himself out to the public as an 
accountant, renders professional services 
or assistance in or about any or all matters 
of principle or detail relating to accounting 
procedure or the recording, presentation or 
certification of financial facts or data.” 
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